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SAINT CHRISTOPHER AND NEVIS

IN THE -COURT-OF--APPEAL

CIVIL APPEAL NO. 1 of 1988

BETWEEN:
EDMUND LAWRENCE - Aprellant
and
ST. KITTS/NEVIS/ANGUILLA
NATIONAL BANK LIMITED - Respondent

Before: The Honourable Mr. Justice Bishop - Chief Justice {Acting)
The Honourable My, Justice Moe
The Honourable Miss Justice Joseph (Acting)

Appearances: F. RBryant for the Appellant
C. Mitchum and L. Benjamin for the Respondent

1990 March 12, 13,
toct. 1.

JUDGMENT

MOE, J.:.

This is an appeal against a judgment of the High Court in which
the learned trial Judge:- (1) awarded the appellant $8,250.00 as one
month's emoluments on his claim for sums owed and payable by the
respondent under the appellant's contract of employment with the respon-
dent; and (2) dismisszd 2 counterclaim by the respondent for $356,478,.66
loss and damage suffered as a result of gross negligence on the part of

the appellant.

Under a contract of employment between the parties the appellanmt
was employed by the resvondent as Managsr. On the 3th March 1982 the
St. Kitts/Nevis/Anguilla National Bank Limited (Special Provisions) Act
1982 was anactaed. Shortly thereafter the appellant reccived the following
letter: -

"St. Xitts-Mavis-Anguilla
National 3ank Limited
Bassetere

St. Kitts
Bth March, 1982,

Mr. Edmund Lawrence
St. Kitts-Nevis~Anguilla
National Bank Limited
Basseterre
/Dear Sir..caced.
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Dear Sir,

I write to inform you that in consequence of the
enactment of the St. Kitts-Nevis-anquilla National
Bank Limited (Special Provisions) Act 1982 a new Board
of Directors has been appointed under the said Act.

I am therefore to inform you that the Board of
Directors of the Bank reguires you forthwith to surrender
the keys, documentation and property of the Bank to the
Chairman.

Yours faithfully,

William Liburd
Chairman"
This letter was quickly fuollowed by another letter bearing the same
date and reads as follows:~
"St., Kitts-Nevis-Anguilla
National Bank Limited

Bagsseterre
St. Kitts

8th March, 1982

Mr. Edmund Lawrence

St. Kitts-Nevis~Anguilla
National Bank Limited

Basseterre

St. Kitts

Dear Sir,

I write to inform you that the Board of Directors
has taken a decision to terminate your services with
immediate effect.

You are therefore required to vacate the premises
immediately.

Yours faithfully,

William Liburd
Chairman"
The appellant left the Bank's premises and never returned. He

received no emoluments from the respondent since February 19832,

The constitutionality of the legislation was challenged in Suit No,
16 of 1982 and on the 30th April 1982 the High Court declared the
legislation to be unconstitutional, veoid and of no effect. On 17th May
1982 an order was made for a stay of execution of the judgment vending the

termination of an appeal against the judgment.

On lst March 1983 the Court of Apneal upheld the Adecision of the
High Court and ordered a stay of execution of its Jjudgment until its next
sitting §n September 1983 when it refused application for a further stay
of execution. On 22nd October 1983 notice waz given of an extraordinarv

Aresting. ...,
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meeting of the respondent for 7th November 1983. The meeting was held,
the appellant was present and by resolution at that meeting the

appellant's services were terminated,

The appellant claimed:~

(1} Emoluments f:rom lst March 1982 to 30th
November 1983;

(2} 2 years salaryin lieu of notice;
(3) a gratuity of $44,030.00;

(4) a declaration of entitlement to pension in
accordance with a term of his contract of

employment.

The respondent denied liability for payment of any sum claimed and
alleged Jismissal for cause. It also counterclaimed for losg and Adamage

suffered as a result of gross negligence on the part of the appellant.

“the learned trial Judge while in no doubt that the appellant suffered
loss as a result of vhat took place on 8th March 1982 took the view that
the appellant's claim against the respondent for such loss was against the
wrong party. He however fourd that the appellant did grant loans above
his limit without the approval of the Board of Directors, that he made a
loan to himself without the approval of the Board, and that he made a
loan of $145,000 to non-resident non-nationals without there bheing per-
mission for the granting of such a loan as is required under section 7 of
the Exchange Control Act Cap. 115 and also without any security. He
further found that the appellant, although instructed by the resovondent to
. have solicitors institute legal proceedings to collect a lroan of
$145,000, was grossly negligent in failing to do so and caused the loan
to become statute bharred. He viewed these as matters on any of which
the respondent wculd have heen entitled to dismiss the appellant for
cause. He held the appellant was dismissed for cause on 7th November
1983 and in the circumstances not entitled to gratuity or nension, He
held further that the dismissal for cause nullified the effect of a
clause in the appellant’'s contract providing for 2 years salary in lieu
of notice. He held the appel.ant was entitled to emoluments from lst
to 8th March 1982 but took the view it was not unreasonahle to pay him

for the month of “arch.

APPEAL:

It is unnecessary to sct out verbatim the various grounds of appeal
filed and argued. The main ~round of the appellant’s complaint was

/against.....
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against the learned Judge's finding that the arnellant was dismisse-
fur cause on the 7th November 1983, It was submitted first that the
termination of service of the appellant in the circumstances must hs
consldered as forced retirement. There was no merit whatevar in this
submission. There was evidence from the apnellant himself that at the
extraosrdinary cjeneral meeting »f the respondent on the 7th Movemher 1077
the resolution for his dismissal was passe?l and that he was -dismissad on
the 7th November 19293, He qava evi'ence that when he was dismissed »n
the 7th November 1983 no one told him that the causz of his dismissal
was or included the Sheen, Webster-~intilles Petrnleum matter. The
seconl submission was that there was no evidence that the amnellant was
dismissed for cause. rReferring to the fact that at the date of the
dismissal the respondent did not state the ground for dismissal, Counsel
submitted that when no cause has heen showh at the time of ‘ismissal,
causes found later cannot be incorporated by reference as a cause for
dismissal. 0Jdly enough he said his submission was based nn a nassace
which appears at paragraph 939 Halsbury Laws of England (Third ®dition)
vol. 25, referrad te by the learned Judge and reads as fnllows:~

"It is not necessary that the master, dismissina

the servant for cause, should state the around

for such dismissal; and vprovided qood around

exist in fact it is immaterial whether or not

it was known to the employer at the time of the

dismissal. Justification of the dismissal can

accor-dingly be shown by proof of facts ascer-

tained subsequently to the dismissal, or on
grounds differing from thoss alleged at the time.”

The appellant complained that the findinas:-

1) That the apnellant did grant loans ahove his limit

without the aooroval of the Doard of Nirecters;

2) that the aoppellant did mzke a loan to himself without
the approval of the Reoard and at a more favourahlea

ate of interest;

3) that the appellant did make a loan of $145,000.00 +o
non-resident foreigners.......in bresach of s=ction 7
of the Exchange Contrel Act, Can, 115,..........an"
without security,

were unreasonable,

There was ample evidence on which the learned Judne could have come
to these findings and I gec¢ no reason to interfers. Thers was no
challenge to the finding of the learned Judae that the amnellant was

grossly neglicgent in failing to obey instructions which failure caused

/the loan.....
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5.

the loan of $145,000.00 £o become statute barred. There was thercfore
good ground in fact for dismissal of the appellant summarily. The fact
that the ground for such dismissal was not stated at the date of the

dismissal is of no import. The learned Judge's finding is sustained.

The appellant having been guilty of conduct which justified summary
dismissal was in breach of his contract of employment and so disentitled
to those benefits under the contract which would have been derived from
his satisfactory performance of the contract. I can find no fault with
the lsarned Judge's conclusions that the dismissal of the avpellant for

cause disentitled him to the benefit of the clauses of the contract

providing for:~

a}) 2 years salary iﬁiieu of notice on termination of

the contract;
b} gratuity on termination of the contract;
¢} pension at the age of 55 years,

The second ground of appeal was that the appellant having had his
services terminated onm 7th November 1983 isg entitled to salafy from lst
March 1982 to 7th November 1983, The appellant's position is that he
was in the employment of the respondent during that period and therefore
entitled to his monthly emoluments under his contract of employment.
Counsel for the respondent 4id not dispute that the avnpellant may have
suffered a loss during the period but submitted that the loss was not
caused by the respondent. Counsel referred to the findings of ths
learned Judge that throughout the period concerned the anvellant was
absent from work, the respondent was deprived of the benefit of his
services and his absence was without the respondent's approval. That the
respondent would not be liable for any loss of wages suffered by the
appellant during that period he was absent from work without the apnroval
wf the defendants. Reference was also made to paragraph 915 vol. 25
Halsburyvs Laws of England (3rd Edit.) where it is stated:-

"When the contract of service is an entire contract
providing for payment on the completion of a definite
period of service or of a definite piece of work, it
is a condition precedent to the recovery of any
salary or wages ir respect thereof that the service
or duty shall be completely performed, unless the
employer SO alters.........o0r the contract has been
frustrated, in which case the servant is entitled to
recover from his employer such sum, not exceeding
the value of the benefit to the employer of anything
done by the servant as the court considers just."

The learned Judge appeared to have heen guided by the follawing

passage appearing at paragraph 897 vol. 25 Halshury's Laws of Enaland
(3rd BEdit.):~

......
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"A servant is under an obhligation not to absent him-
self from work without good cause during the time at
which he is required tn be at work by the terms of

his contract of service. If he absents himself
without good cause, his master is entitled to recover
damages against him for breach of contract, and the
absence of the servant may if it amounts to misconduct
inconsistent with the due faithful Adischarae hy the
servant of his duties, constitute qood cause for his
dismissal.”

Counsel for the respondent conceded that in view of the Court ruling
in the High Court action No. 16 of 1992 the contract of emnlovment between
the parties subsisted during the wariod 3th Marsh 1932 until 7th November
1983, It was that contract of service still subsisting on that date
which was terminated when the appellant was dismissadi for cause. I can

find no room for the application of the doctrine of frustration,

Much has been made by ths resovondent of the fact that the aoopellant
did not raturn to work at the Sank at any time during the relsvant merind,
Reference by the Court to the ahsence »f any evidence that the résoonﬁent
sought a reason for his absence from wohrk or insisted that he return to
work and he failed to do so zvoked the response that the reavondant had
to awalt the outcome ~»f thr Jourt proceedindgs. That circumstance of
awalilting the Court’'s iscision would he eaqually true of tha aopellant,
It is worthy of note that the respondent also challenaed the validity of
the legislation, i.¢. that there was no authority in anybn@ other than the
respondent tou send home tha appellant and therefore the aonellant was
still an employee of the respcendent. In fact the respondent paid the

appellant's fees in respect »f the proceedings hefore the Hiah Court,

The respondent recognise.d the aopellant as its emplovee who on the
evidence must be regirded as being away from work with the knnwledas and
acquiescence of the respeondent, who tock no stens to insist on the nere

formance wf the contract.

The gencral rule is that "the right to waocs devends unon whether the
consideration therefor has been performed. It must he ascertaine? from
the contract whether the consileratinn for the vayment »f wades is the
actual performance of work or whether the readiness and willinaness, if
of ability to do so, is the consideration™. Mackinnon ©L.J. in 0O'Grady v
M. Saper Ltd., (1940) 2 K.B. 469 at 473, There is nothina in the relevant
contract Of employment about this and in Petrie v MacPisheries TtA, (1°40)
1 K.B. 268, 270, it was held that where there is nothinag in the contract,
exXpressad or implied, to the contrary, the cnnsiderati~n for waages is not
the actual doing of the work contracted for but the readiiness and willina-
ness, if of ability, to do the work.

/In the.....
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In the circumstances the learned Julge was in srrnr to hnld that
the aprellant was absent from work without the ammroval of the resnon-
dent during the period 8th March to 7th November 1933, The resnondant
cannot disclaim.liability %0 pay the apnallant his waces for the neriod
and he is entitled to his emoluments for the perind. “He is therefore

due 20 months and 7 days at $8,250 per month a tntal of §1646,928,

G 2

The respondent complained that tha learned Judae failed to grant the
respondent's counterclaim for the sum of $356,479.565 in spite ~f his
findings of gross negligence by the appellant. The lesrned Judae diAd
find as imdicated earlier that the appellant was grossly neqgligent in
failing to have solicitors institute leqgal proceedings to recover a loan
of $145,000 made on a Promissory Note and allowsd the said loan to becrme
statute bharred. The respondent did plead that the respondent suffered

loss and damage on the said Promissory Note in the sum »f S356,477,684,

The respondent was unable to point to any evidence in proof that
the sum claimed was a loss incurred as a result offconsaquence of the

negligence plsaded and proved. The loan granted on the relevant

Promissoury Note was made contrary to the Law. Indeed Counsel clearly
stared that tne sum involved was subiect to forfeiturs. In these cir-

cumstances the respondent would not have been in a nosition &n enforee
the contract entered into with the promises# under the Promissorv “nte.
Fairlure therefore to have leqgal proceedings instituted to recover the
oan unaer the Promissory Note would not have caused the respondent to
lose something which the respondent would have »btained. The respnndent

did not establish its case for damages as pleaded,

I would therefrre allow the appeal, set aside the decision of the
learned trial Judge and enter judgment for the arnellant in the sum nf
5166,925., Dismissal of the resmondent's claim is affirmed, The

appellant to have his custs.
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BISHOP, C.J. {Acting)
Edmund Lawrence was employad by the Sk, Kitts-Nevis-angquilla National
Bank Ltd. until his services cuame to an and in Novemhear, 1993, Ha filed

a ¢laim against the Company allening a number of breachses of his contract

of employment and asking the High Court to award him $370,241,93 damanes,
with interest at 10% per annum from lst December, 1993, e alsn asked for
an Order that he is entitled to pension at the rate of $£3,774,.00 naor month
from his 50th birthday. The claim was made in October, 19%4 and on ths 1Ath
Hovember, 1984 the Company defendszd the claim allegina miseconduct and aross
negligence, and also countarclaimed for $356,479,66 with interest at 10% ner

ANNUmN.

In a written judgment read on 6th May, 1988 Williams J. orderaed that
judyment be entered for Edmund Lawrence in an amount of 58,2%0,00 with costs

to be taxed, and he dismissed the counterclaim.

Bdmund Lawrence appealed against the decision and asked that the fudyment
be set aside and that the relief sought in the Statement of Claim he aranted,
In my view the specific relief baing requested ouaht to have heen eleariv
stated in the Notice of Appeal, instead of referrinag the Court of arnneal tn

a pleading in the matter.

The St., Kitts-Nevis-Anguilla Nitional Bank Ltd., throuagh solieitors,
filed a respondent's Motice of Appeal in which it asked that the descisinn
be varied by making an order that the said Company vay to the ammallant
$2,129,03 instead of $8,2%0.00, with n» order for costs and that there he
judgment entered in favour of the Company on its counterclaim in the sum of

$356,473,.66 with costs,

THE BACKGROUND

e was about mid-December, 1969 that %dmund Tawrence was anuointed manacsr
E the 5t, Kites Industrial Bank Ltd, There was no acrecmant with vesneet

o a salary.,

At a meeting of the Board of Directors on 16th March, 1970 annroval was
given to the appointment of Edmund Lawrence as Manacgina Divector »f the
5t. Kitts Industrial Bank Ltd,, which later that veavr, in a restructuring

exercise, changed its name to First Bank of St, Kitte T4,

In early 1971 there was a further name change to St, XittgeNevis-anquilla
Naticnal Bank Ltd., herein also cilled the fank., Thers was still an arranice
ment for Edmund Lawrence (the apnellant) to be paid a fixed salavy, Ye sharad
in the profits, if any, at the end of the financial yoar. Then around 1973
or 1974 there was an agreement that he would he rnaid a fFixed monthiy salary

SAF $2,000,00,

e
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of $2,000.00.

& record of minutes showed that at a meeting on the 7th March, 1974
the Board of Direcrors of the Bank acecepted the following nronosals of the
appellant, among others: that the salary be incrzased to S3,n00,.00 from
lst January, 1974 and that in the event of the termination of his services

he be paid two years salary in lieu of notice.

In 1981, Bdmund Lawrence became Chairman »f the Board of Nivectors

in addition to bzing Managing Director of the Bank.

On the 8th March, 1982 the 5t. Kitts-Nevis-Anguills "lational Ran's LA,
{Special Provisions) Act 1982 became law, and on that same dav the. apoellant
received three letters, in addition to a visit at his office hy six nersmns
including William Liburd and the Commissioner of Police, The firvst lotrer
was signed by the Minister of Finance, It informed Rdmund Tawrence of
the cnactment of the aforementioned Act and that as a conseruencs therenf
“the Directors of the St. Kitts-Nevis-adnguilla ¥National Bank Timited have
ceased to hold office and a new Board has been aopointed to manage and
control the affairs of the Bank®, FEach of the remaining latters was siomed
William Liburds Chairman, and was headed with the name of the Rank and the
address Basseterre, 8t, Xitts, One letter advised the anpellant, *o whom
it was directed at the said Bank's address, that as a result of the "ot
which was passed a new Board of Dirvectors was anoointed:; and it called
upon him o "forthwith surrender the keys, documentation and nronevty of
the Bank to the Chairman”, The other letter informed the anmellant that
the Board of Directors had decided to terminate his services with immediate
effect and that he was "requivred to vacate the oremises immediatelv™,

The appellant left and he nevsy returned,

On the 1l5th March, 1992 the constitutionality of the abave-mantioned
A¢t was challenged, and on the 30th April, 1922 the Court held that the
law was unconstituticonal, null and void and »f no effect. it also
declared that all acts already done and all futore acts done under that
law are and shall be null, void and of no offect. There was an apneal
wnich was Jdismissed in March, 1983 and the Court »f Apneal ordered a stav

vf execution until Sentember, 1983,

On the 7th HNovember, 1983 at an extraordinary genaral meatina nf the
Bank, the following was one of two resolutions considered: "Resolved
that Edmund Lawrence be and he is hereby removed from office as a Direchnr
of this Company". Bdmund Lawrence attended that mesting and was nresent

when the resolution was nagssed.

/Between Tthe,, . ...
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Hotween the time he left the office of the Ban% in March, 1977 and
the end of November, 1973 Bdmund Lawrence did not work for any ~thaer
emplover, and accosding to him when his services wers terminated he was
receiving a salary of 55,200 ner month, a housing allowance as Maniaine

Director of $1,000.00 per month, entertainment allowance F 8507,00 rar

month and director's fees of £050.00 ner month.
THE CLAIMS

Edmand Lav

rence claime 1 (1) the Bank failed or refused to5 nay him -
deseite regeated Jdemands -~ his monthly emoluments of 873,215,333 for the
period lst March, 1972 to 20th Yovember, 1933 and therefore owad him

SL75,251.93; (2) twe years salary in lieu »f notice to he paid immediately

il the termination of ervices, a tokal of $150,940:  (3) a gratuity
of 50% of his average monthly salary at the time of his termination for
euch year of his emplovment, such gratuity to he naid immediately on the

vermination of his servicezs; and so the Bank owel him $44,030,00 in resmect

of 14 years amplovment with the Bank:; (4) a nensinn of 60% of his averaoe
munthly salary at the tirme of his termination, such vension €0 he naid when
his services terminated at ive 60 vears or, in the case nf earlier termina-
tivn, when he reachad 50 years, and (5) that he could have invested the

ac
toral amount of $370,241.92 &% T0% per annum.

St. Kitrs-Nevis-anguilla NationalBank Ltd, claimad by way of defence
that (a) 1t was deprived of th:y services of Edmund Lawrence hv an ot of
Parliament from 3th March, 192, and that he has not orovided any services
byway of consideration for the emnluments that were claimed, Therafors,
the Bank was and liable for a.y of the emoluments claimed, (b} on thes Tth
Hovember, 1993 Zimund Lawrsnce was formally dismissed hy the sharsholdars
of the seid Company at & general meeting (¢) the anpellant was Aismissed
for cause "which includses but is not limited to misconduct and aross

negligence in the conduct of the affairs of the Company”.

It was not, in my view, good pleading to incert in the defence from

1, the words "which inclures but is not limited

which I have 1ust quot:

to'" - especially when porticulars of misconduct and of gross nenlicence
were specifically set out. Thne Bank danied sach of the allagations mals

by whe appellant.,

The Bank also counterclaim

as T indicated earlier, relving unon
the following assertions of fact: {1} On the 22nd Sentamber, 1775 ®dmund
Lawrgence granted a leoan 28 3145,000,00 at 10% per annum to twh non-
resident Americars -~ Milton P, Webster and Albhert A, Bhein of Antilles
Petroleum Limited, a comoany with no assets locally or abroad, »n

promissory note 231 of 1070 (2} Edmund Lawrence failed ant/or refugs?

Lo ok
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to take proper proceedings to collect the sum due on the saild note although

no payments were made on the note for urowards of six years, and he allowsd

the period for collection of the sum due on the said note from the horvowers,

to expire by limitation:; and (3) the Bank suffarad loss and damane on the

$ald promisscry note in the sum of $356,477,66,
JUDGMENT

The learned trial Julye reviewed the submiscions and contentiong
advances by Counsel for the parties in the light of the facts adduced from
Edmund Lawrence on the one hand and Claudina Lloyd, secretary of the Commanvy
on the othar hand, and of documents wroduced at the trial. He crncluded
that the Minister of Finance, having acted under the anactment nf “th March,
1582 which was held to bz null and void and of no effect, did no anlawfully;

and he then stated:

"The defendant Company was not a party to any »f the
actions taken by the Minister of Finance or Mr, Liburd,
che new RBoard of Diractors was imposed on the Bank hv
virtue of the Act. The Bank had no say in what was
taking place and thay were equally a victim as was the
nlaintiff, Neither the Minister of Finance nor Mr,
Liburd was ascting on behalf of defendants....e... In
those circumstances it cannot he said that the defendants
are liable for any action taken by the Minister of
Financae or Mr. Liocurd., If they or anv one of them had

1 acting on behalf of and with the authority of the

fendants, than clearly the defendants would have haeen
1iwmle for any loss resulting to the nlaintiff hy their
actions and the defendants would have had no answer to
any valid claims broudght by the plaintiff, I have no
doubt that the plaintiff suffered loss as a result of

what tock place on the Sth March, 1992 but so far as his
claim against the defendants in that regard is concerned,
in my view he has hrought his claim ansinst the wrong
parvy.”

de

It should be observed that there was not more than one defendant in
this action and that the learned Judge entered iudagment for the plaintiff

aguanst the sole defendant, the Bank.

When he was dealing with absence from work of the nlaintiff, the

learned trial Judge stated:

"The plaintiff's sbsence from work was n~t as 3 result of
any act on the pare of the defendants or anv ~ne actinn
on their behalf and with their authority. Throuaghout
the whole perind the plaintiff was ahsent from work, the
defendant company was deprived o»f the hanefit of his
services and his absence was without thoir sporoval,
Even after the issue was finally resalved hy the Court
of Appeal, the plaintiff did not return to work and
continued to absent himself. I would hrve evoacted
him -t that stage to return to work or at the very laast
to do so when the stay of ewecution had exnired. .. ....”

AACCOTTING vewnnaon
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according to Williams J.:
"Whatever be the cause when the nlaintiff left the

premises of the Bank and discontinued performing

his functions and his duties as Managing Director

which situation was not brouaght about by any action

on the part of the Bank or its agents, he was in

hreach of his contract of service and the Zank would

have been entitled to dismiss him.”

Williams J. conclulded that "The %Bank would neot he liahls for any
luss of wages suffered by the plaintiff during the reriod he was ahsent
from work without the approval of the defendants”. Then he advised that

the plaintiff pursue his claim "against the person or persons who broutht

abgut the situation resulting in his loss”.,

The particulars of misconduct and gross negligence were nleaded with
vagueness,but no further or better particulars were soucht or nrisred,
The testimony was not restricted to the allegation warticularised in the
counterclaim (sze above) and when the trial Judqge considered the issus of
losns being granted by Edmond Lawrence beveond the permissible limit and
without approval, he stated that the following evidance was led: "(i}) a
loan of $110,000.00 to the plaintiff himself, (ii) a loan of §450,000,90
to Wencworth Nichols, (11i) a loan of $110,000.00 to Fitzrov Brvant, (iv)
a loan of §%2,000.00 to K.J. Mallalien & Sons and (v) a loan nf S1725,7%47,726

to Wentworch Nichols.

The learnsd Judge found that the plaintiff "4id grant loans ahove hisg
limir without the approval of the Board-of Directors, and he did make a
loan to himself at a more favourable rate of interest”. With resnect tn
the leoan alleged in the counterclaim, the learned Judae stated:

Teeeesahe did make a loan of $145,000.90 to non-resident

foreigners which loan althouah he was instructed by tha

Board to have solicitors institute leaal nroceedinas t»

collect same, he failed to 40..esea.”
and he found that no part of that loan was renaid, Tndead any claim
thereto was statute barred,and thes learned Judge found that in this mattar
the appellant was grossly negligent. In addition, acecording to the Judoe,
there was a breach of section 7 of the Bxchanage Control Act, Can, 115 "in
that permission of the Financial Secretary was not obtained for the arantinag
2f the loan........"; further the loan was given withnut ohtaining
security, contrary to well wstablished practice at the Tan'. It was the
opinion of Williams J. that "on any of the ahove matters the defendant

company would have been entitled to dismiss the plaintiff for cause’.

When he dealt with what occurred at the general meetino on the 7th
November, 1983 the triol Judge held the view that it was not necessary fov
the company to state there the grounds for the dismissal of Bdmund Lawrence,

VAT T KaSe U SRR
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as long as good grounds axisted - even if they were not discoveraed until
some time afcey the dismissal, In the view of the Judas the resolution
passed at the meeting was a dismissal for cause and not a forced vetirve-
ment . Conseauently, the claims for gratuity and rension could not

SUCCasu.

8o far as the claim for two years salary in liesu of nnticr was
concernad, the learned Judge stated in his judgment: "In my view Jdismissal
fur cause would nullify the effect of this clausa”, {Seo tha minuteg »F
the meeting Of Gth March, 1976}, the Judge also indicated that he hat
"a yreat deal of difficulty" accepting the minutes relied upnom for the

proposal of two vears salary in lieu of notice as a condition of emplovment.

after considering the law and the evidence, Williams J. found that
the plaintiff was entitled to his emoluments from lst March, 1972, and
then he said this: “but taking all the circumstances of the case intn
consideration, I am of the visw that it is not unreasonable that he should
ne paid his emoluments for the month of March, 1922 which amount is

$6,250.00".
THE APPEAL

BEdmund Lewrence appealed on a number of agrounds, not all nf which
were seriously persued. The first ground was struck out by the Court
acting under Order 64 Rule 3(3} and (5} of the Rules of Suoremg Court,
1970, and it is of no particular assistance to recite the remaining aidht
grounds set out in the Notice of Appeal. Rather, T shall consider them
a8 they were argued before us, under six heads, namely (1) the armellant’s
return to work,(Z) the granting of leans, (3) dismissal or forced retire-
ment on the 7th November, 1933, (4) Pension, (%) Gratuity an? (8} two

vears salary in lisu of notice,

The St. Kitts-Wevis-Anguilla National Bank Ltd., the respondent,
relied upon two grounds in its notice: (1) that the learned trial Judae
erred in awarding the appellant one month's salary ($%,750.07) whean he
was only entitled to eight days salary (52,129.03; and (2) the learned
trial Judge erred in that he failed to grant the respondent’s countereclaim
for $£356,473.66 in spite of his finding of gross negligence on the part of

the appellant.

L. Absence from work or the appellant's return to work,

Learned Counsel for the appellant submitted that there was no aquestinn
wf the appellant being absent from work or being able €0 veturn to work
before the vime of expiration of the stay of execution ordered hy the Cnurt
of Appeal. He also pointed out that that Court did not sit until March,

Jiana,

® e n @ we
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g.) 1984, Mr, Bryant submitted too that any finding that the annallant

CLECUMSTANCES . In different words, it was unreasonable ¢ exnsct Rdmund
Lawrence to return to work in the circumstances. Crunsel submitted, in
the alternative, that the appellant held two positions - Manager of the
Bank and Director of the Company - and 1f it could be said that there was
just cause then the trial Judge did not answer the aguestion from which

"work® did Edmund Lawrence absent himself?

Learned Counsel for the Company submitted that the arnnellant wasg
removed from work on 8th March, 1982; it was shown to bhe an 1illegal act
by the decision of the Court of Avpeal which upheld that of the High Crurt.

Thereafter the appellant never returned to work.

Counsel contended that the Oridsr for a stay of execution exvired in
Seprember, 1983 and in the following month at a general meeting the
shareholders of the Company passed a resolution that the avpellant he
removed as a Director of the Company. Miss Mitchum submitted thatr ¥dmund
Lawrence was properly dismissed on the 7th November, 1983 and the Comnany
ought not to be held responsible for the arpellant absenting himself from
work between 8th March, 1982 and 7th November, 1983 when the evidence made
it clear that it was by virtue of 2 law that he was removed on the Ath,

in Counsel's opinion any claim would be against Government.

As the judgment delivered by Peterkin C.J. in the Court of "rneal on
the lst March, 1983 showed, on the 8th March, 1972 a notice cnnveninag a
meeting of th@ House of Assembly on that same day was issued, The meetina
took place and a BLll, shortly entitled "The St, Kitts=-Nevis-hnguilla
National Bank Ltd. (Speecial Provisions) hdct 1992Y, was passed throusgh all
1L8 BTLages. It also received the assent of the Govsynor »n the same Aay,
At about 4,55 p.m. that afternoon a letter wag delivered to "dmun? Lawrenca
at work at the Bank, by a police constable, That was a latter from the
Minister of Finance, dated "th March, 1982 informing Bimund Lawrence (to
whom it was addressed) of the enactment, and advisinag that as a result
thereof the Directors of the 3ank "have ceased to hold office and 2 new
Boarld has been appointed to manage and control the affairs of the Bank",
It was pointed out by Peterkin C.J. that it was not in Aisrutz that the
letter purported to remove Bdmund Lawrence as a directoy of the Board of
Direcrors of the 3ank. Around 5.00 n.m. the same day “dmund Lawrence
raeceived a letter headed with the address of the Bank, inf-rminag him that
following upon the enactment of the said 1972 act, "the RBnard of Nirectors
of the RBank" requires him "forthwith to surrendsr the %evs, Accumentation
and property of the Bank to the Chairman®. That letter was sioned "9illiam
Liburd, Chairman®. There was also evidence that befrre he recsived the
sacound of two letters from William Liwtigd, the Bank was visitod by agix

persuns among whom were William Liburd and the Commigsicnsy o Do ies
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with whom he had a conversation. It is known from the facts as set out

in the Court of appeal judgment that around 5,20 n.m. the apvellant

received a second letter signed "William Liburd, Chairman’, similarly

headed and dated to the garlisr one. This letter advised Bdmund Lawrence
that the Buoard of Directors had decided to terminate his services with
immediate effect and ordered him to leave the vremises immediately, in A
scatement of facts agreed to by Counsel before the Court ~f Armeal, the
persons who entered the Head Office »f the Company, somewhere near 5,90 n,m.,
purported to hold meetings then and from time to time after “th March, while
remaining in control of the business atffairs and assets »f the Comnanv.

The evidence showed that Pdmund Lawrence left the Bank after reeceiving the
last of the three letters. Clearly, he regarded the lettars as havina
authority and as being lawful - as any reasonable person, in similar
circumstances, would have done or he expected o do - until such time as

he could put the legislation which he had not yet seen, to the tast, He
consulted a lawver and a week later a Motion was filed on his behalf
challenging the constitutionality of the enactment. The Act of 1092

remained low until suceessfully challenged.

The Court of Appeals on lst Maredl, 1002 affirmed the decision ~f the
Higk Coupt, bub the metter 4id not rest, an order for a stay of avacivsden
was made, and as I understand it, the period fixed was *until *he next
sivting of the Court of Appeal in September, 1933%., Howaver, due to a fire
that Court Jid not sit again until March, 1984, The Court of Adpneal alsn
made the following statement in its Judoment in 1973:

"In the final analysis the remaining guestion is of
course whether there was a valid dismisgsal. The
dismissal could only be leqal if the law was consti-
tutional.”

With respect I do not agree with the learned trial Judcs on the
findings he made concerning the absence of Edmund Lawrence from work,
Clearly Edmund Lawrence,like the Minister of Finance and William Liburd
in his capacity as Chairman of the newly appointed Board of Nirvoctnrs, was
acting under a law properly nassed through its stages and assented to hy
the Governor. It was not until March, 1993 that the law was found tn he
uncunstitucional, and then until September, 1993 - at the sarliest - that
there was a stay of execution of the judgment. How then can it be saild
that "even after the issue was finally resolved by the Court of amneal the
plaintiff did not return to work and continued to absant himself"? if
the stay of execution was ordered until the newt sitting of the CGourt and
that was in March, 1934 then the resolution »f the Bank would have oreceded
the date of the expiration of the order, In any event, in my viaw, it
could be asked, with egqual confidence and prokablyv greater significance,
why did not the Board which took over from him and dismissed him, recall

/the apmellant.,....
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Llent to his duty? Clearly, in my oninion, it wag hut rsasonable
Lo expect the status quo to remain from the time that Bdmunt Lawrencs was
ordered vo leave the premises until the expiration of the stay »f execu-
L3O

In mv considered opinion the trial Julge erred in his conclusinns
from the evidence of che facts and circumstances surroundinT the ahsance
of Bdmund Lawrcence from the Dank, Clearly he was absent from ths 7th
Marclt, 1972 because he was Jdismissed by the existing Rcard of Diventors
wf the Comwany and he had to await the outeome of his challenas »f the
law under which that RBoard nurported to act, 1t could not he said that

ne absented himself from work, or that he did so without aqood reason.

2. The Loans.

I heve already referred to the pleadings on this asnect, &0 the
evidence on which the learned Judge nlaced emrhasis, and tn his findinos
with respect to the loans. Sefore us learned Counsel did not advance
any serious complaint in respect of the loans made to the anpsllant,
Fivzroy DBryant, Wentworth Nichols and X, T. Mallalien & Sons. The gravamen
of the complaint made on behalf of the aprnellant concerned the loan of
$145,000.00 as aslleged in the counterclaim. Counsel admitted that there
was evidence from which the trial Judae was -djustified in findino that
there was a loan to non~residant foreioners; and Counsel for the rasoonlant
cuncedszd that the loan was not made in accordance with the ®xchancs Contral
ACT. However, learned Counsel for the Bank arqued that since the
appellant was found to bz grossly negligent in the manner in which he
dealt with that loan, then the Bank was entitled to recover that amount
with the interest as shown on the promissory note. As T urnderstond her,
Miss Mitchum did not deny that the claim filed in Novembher, 1974 wasg

statute barred.

I have nov been persuaded that this Court ourht to interfere with

the findings of the learned trial Juige made unider this head,

3. Dismissal or forceld retirement.

At the outset I must indicate that I do not share the view ~F the
crial Judge that the Sank could have dismissed Bimund Lawrencs begause
he left che 3ank on the 3th March, 1972 an?l thereby discontinusd carrvina
out his duties as Managing Director; nor o I agrse that his leaving was
not brought about by any action on the part of the Tank ov its acents as

then existed. I have considered his absence from work alreadv,

Ainday this. ...
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Under this head, lsarned Counsel for the apvnellant submitted as a
matter of law that there was no dismissal and that the circumstances which
existed and which led to the resolution of 7th November, 1993 should be
regarded as amounting to a forced retirement after he had rendered 11 years
service. Acain, the law was ¢lear that in those circumstances he could
not be deprived of the benefits he had earned, including pension and aratuitv,
Mr. Bryant alsc submitted that if the court were satisfied that it was not
forced retirement then it should find (2) there was a very important
uirfference between removal from office and dismissal, (h) there was no
proof that the appellant was dismissed from his emnloyment and (¢} if i+

was a Jdismissal then it was not a dismissal for cause.

Counsel contended, as I understood him, that the RBoard of Nirectors
could have dismisssd Edmund Lawrence for cause, in his capacity as empnloves,
but not as a Director of the Company. Counsel relied vonn the apnellant's
evidence to disprove the allegation and finding of aqross neglinence. He
urged that it showed that st the meeting at which the resolution was nassad
there were no allevations that he made anyloans ahove his prescrihed limit,
without approval of the Board cf Directors or that he failed to take

adegquate and timely steps to collect any outstanding debht owed the Mank.

I think it is appropriate here to point out that it was true o say
that some facts put in cross-examination were not sunovorted hy evidence,
but it is also noteworthy that the appellant admitted under cross-examins-
tion that the specific minutes of meetings of the Noard of Directors
showed that in 1977, the limit for a loan that he could make without
obtaloing approval was $15,000,00, and in 1930 it was raised tn S37,070,.00,
He also admitted that in 1976 he granted a loan of 3110,000.7° to hims=1f
and there was no approval recorded in the relevant minutes. Thavre wars
other loans in 1991 in excess of $30,000.70, with no aprroval of them

recorded in the minutes.

It was brought to Counsel's attention that on three semarate noozsions
- under crogs-examination - the appellant stated that he was Jismisss? on

tne 7th November, 1993,

Mr. Bryant, also submitted that in law, when th: employee was “lemissaed
there must be good cause and if additional causes were found suhsersntlv
then they could be mentioned, Howaever, where no cause could ha thewn an
the time of dismissal, then causes found subsequently could not »e yali~d
upen or incorporated by reference; and if the cause existed hub wag ane
shown at the time, then the Jdismissal was still wronna., Caungae’l oontenso
further that (i) on the 7th Novamber, 1993 no cause was shown to the
appellant and it was not necessary sinca2 he was removed as directnr by -he
general mecting (1i) the findings of the trial Judme cooneernineg "zauseg”

Voo Ary levaint po the vital issues in the case.
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Learned Counsel for the respondent submittad that the evidence
showaed that the appellant was dismissed for cause which existed hefore
the 7th November, 1923 and indead that all the causes shown were in
sxistence prior to %th March, 1992 when Edmund Lawrence was firvst

removed.

T have already set out the facts and circumstances surroundina and
culminating in the appellant's departure from the Rank on the afternoon
of 8th March, 1932. In March, 19233 in its judagment the Court of Anneal
pointed out that dismissal could only be legal if the law passed in 1992
was constivutional. Until the case was finally settled at the ewniration
of the stay of execution the status guo remained, for abvimus'r@ason$,
from the time that Fdmund Lawrence was asked or ordered to leave the
Bank's premisses after surrendering kevs, documents and nronerty of the

Bank to the Chairman, William Liburd, There was agrsement that after

the date of ewpiration of thn stay of execution, in Sentembar, 1973, an
extraordinsey cencral meeting was called; and it was at that mesting

that the resclucion was »massed which, as I understand the evidence and

the counduct of the case, had ohe

affect of dismissing Edmund Lawrance,
In my view the cirvcumstances o not surport a findina »f foreed retive-~
ment. Rather, there was a Jdismissal which entured from Sth March, 1922
till 1st March, 1933 and on to September, 1923, That dismissal havinea
been nelu to he nall and voil and of no effoct thare was a further anid
lawful dismissal which both the appellant ani the Dank treated as a

dismissal from Jduty at the Dank.

Dealing with "Dismisszl without notice”, at para~rach 937 af Volume
25 of the 2rd Edition of Halsburv's Laws of fnaland, the learned author
stated: "Misconduct, inconsistent with the due and faithful Aischarme,.....
of the duties for which h: was engaged, is good causs for.....dlismisgal"”,
The Buank pleaded misconduct on the part of thae arpallant and allaned as
particulars:  "granting loans above his limit without apnroval of the
Board of Directors”. There was evidence before him from which the
learned Judge could propsrly find - as he did - that Fdmun’d Lawrence
Jranted Lloans «bove his limit without the amproval of the Tnard »f

Direcrors.

I huve already cited the assertions in the counterclaim and the
findings of the learned Judc .. It was, in mr view, fairly  nen 0

the Judge on the evidence hafore him to make the finiinas he miiz abeut

the loan of $145,000.00. I+ leciding whather or not thers was a dubty or
the Bank to provide good couse for dismissing the apnellant, the lrzarnad
Judge relied upun the following passsge taken from vparagranh 939 of

Halsbury's:

/UTE is not., ...
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"It 1s not necessary that the master dismissing a
sarvant for good cause, should state the ground
for such dismissal; and, provided good qround
cexisted in fact, it is immaterial whether or not
it was known to the employer at the time of the
dismissal. Justification of dismissal can
accordingly be shown by preoof of facts ascertained
subsequently to the dismissal, or on grounds
differing from those alleged at the time.”

There was no quarrel with the application of this statement of tha
law to the facts before him, and it was not contended that the Tank
conduned the misconduct of th: appellant by allowing him to continue in
office when it had full knowledge of the facts amounting to the misconduct.

Nor was evidence of condonation adduced.

I am unable go say that any of the submissions and arquments made
and advanced by learned Counsel for the appellant has convinced me that
thelearned trial Judge's findings were unreasonable or uniustified. It
was a correct conclusion that the appellant was dismissed for cause and

properly so.

In the light of the above, it is unnecessary, in my view, to consider

the remaining heads,

On the basis of my findings, the appellant would be entitled, in wy
upinion, to salary and allowances for the period lst March, 19192 to 7th
November, 1933 calculated on the premise that he had been and still was
receiving an amount of $8,25%0.00 per month when he was orderad to leave,
It was not clear to me why a month's emoluments was awarded him in the
light of the finding that the plaintiff absented himself throuah no ackion
by the Bank or anvone acting on its behalf, and without the Rank's annroval

after 3cth March, 1982,

I would enter judgment for Edmund Lawrence on his claim in the sum
of $166,925.00.

As for the respondent’s appeal, I have said enourh to show why, in
my view, the appellant should not have Judgment for $2,129.03 or eicht
days salary for the first eighu days of March, 1992; and why the counter-

elaim ought not t©) succesed,

I would therefore dismiss the appeals,but vary the dudament f~r
Bdmund Lawrence as indicated, I would alsc award the c~sts here and

below to Edmund Lawrencs, to be taxed.

JEHUBL ...
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E.H.A, BISHOP,
Afting Chief Justice

MONICA JOSEPH,
ACting Justice of aoneal
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