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The Honourable Mr. Justice Bishop
The Honourable Mr. Justice Moe
The Honourable Mr. Justice Williams

Appearances:

Chief Justice
(Acting)

Dane Hamilton for the Appellant
B. Lake, Q.C and Kentish for the Respondent

1987;
1988;

Nov. 3, 4,
Feb. 22.

JUDGMENT
MOE, J.A.
This appeal concerns a claim by a former wife, the
a proprietary interest in the property described as
Golden Grove

estate in fee

Bl2 1989B P~l 176 the

which is vested in her former husband, the appellant.

The

made under section 19 of the Married Women's Property Act
to a one-half share in the beneficial interest in the
learned trial Judge held that the respondent was entitled to a
The burden

interest but assessed her share at one-quarter.

husband's appeal is that the former wife is not entitled to an
all while the former wife has also challenged the decision on the
the assessment of her interest was too low.
The parties got married on 30th March 1975.

At that

appellant owned the plot of land contained in the Parcel

76

above and on which the foundation of a house to floor level had
After marriage the parties lived together at the house of the
father along with the father and appellant's brother.
persons occupied one bedroom.

All

By 1977 the parties had 2 children.

respondent complained to the appellant that living in the pr€
was not the arrangement.

He had told the respondent that

in his family's home until the house on Parcel 176 was

finishe~.

In 1977 construction of the house on Parcel 176 continued.
learned Judge found that the materials for the house or any
/substantial

2.

them were

substantial

bought~om

Francis Nunes where the

and that money was deducted from

appellant was an

in payment for the materials.

That the respondent assisted the

appellant in carrying cement blocks and galvanize from where
were deposited on the land on
building site.

for about 100

That the respondent shovelled top soil and

it for about 100

That she cooked food for the six

men who assisted the appellant in building the house at week-en
took meals in lieu of wages.
own resources.
income.

this food

That she

That she used her own money to

She also bought paint with $400 given to her

and she

$200 to paint the house.

a

Counsel for the
that certain of the
and then

upon thi

lant first sought to
of the learned trial

that without such findings the

held to have made indirect contribution to the
and

not a substantial one.

the learned

There was

on which he could have reached his

role of a Court of

in relation to findings of fact is

established and I can find no

for

's findings of fact.

The crucial
Judge

is whether on the facts found,
concluded that the

had a

The principles by which a court may be
such an issue have been

in the

enunciated in a

statements being tailored to suit the facts and situation
which

were made.

the

We were referred to the

ALLEN
ALLEN (1961) 3 All E.R. 385
BUTTON v BUTTON (1968) 1 All E.R. 1064
PETTITT v PETTITT (1969) 2 All E.R. 385
GISSING v GISSING (1970) 2 All E.R. 780
COWCHER v COWCHER (1972) 1 All E.R. 942
GRANT v EDWARDS (1986) 2 All E.R. 426
MAHARAJ v CHAND (1986) 3 All E.R. 107
RE BASHAM (1987) 1 All E.R. 405
RATHWELL v RATHWELL 83 D.L.R. 289
PETKUS v PETKUS 117 D.L.R. 257
The property with which we ar•
a.1one.

The authorities

concerned is vested in

show that if the

establish that she has a beneficial interest in the
establish that the appellant holds the legal estate on trust
effect to that interest.
Fox L.J.

See Burns v Burns (1964} 1 All

They further show that such a trust may be establi

respondent demonstrating that (a) there was a common intention between
/the

that she should have such an interest and (b)

the

to her detriment on the basis of that common intention.
Edwards (1986) 2 All E.R. 426.
It was Counsel's submission that there could be no resu
out of the

's

the matrimonial home.

as to

He

the

that the learned

's

the matter of labour costs in the construction of the house
Further that apart from the labour
were insubstantial.
that by

cost~,the

efforts of the
the

said he

The learned

the meals in lieu cff wages for the men when

the appellant in the

of the house at week-ends the

to be

borne the

labour costs estimated to

's Counsel submitted that if the

$60,000.00.

's

's

friends helped him, the friend's labour is to be
contribution and then labour costs must be attributed to
It seems to me that the appellant
a consideration, that is, food.

the labour

That food was

out of her own resources and
appellant was able to
have

herself.

By her

labour on the house for which he

money estimated at $60,000.

faulting the

I can find no justific,"'tti:cn

the labour costs to the

In support

his submission on insubstantial efforts,

contended that the use

the

the family income, the li
land and

his

of her own money
of cement blocks from one spot

them to another

forlOO

galvanize for a similar distance and the
moving it were all no more than would be
view of the

the

away, the
of
of a wife.

's conduct did not find favour with the

and in my view

so.

It will be seen later that these

were all part of the conduct which the learned
the respondent upon the common intention of the
have a share in the

For my part most of the matters

strong evidence of the common intention that the
proprietary interest.

But to this

Counsel for the

I

will return.

after a review of the evidence

larly those

highlighted above, pointed to

to the facts

the learned ,Judge which were submitted

correct ones.

The learned

defendant are humble

stated " ••...•••• the

and

•••.••.••.•• the thought of dissolution of

marriage never entered into their consideration at the time
plated the
time was how they could

of the matrimonial home.

Their concern at the

the matrimonial home on their meagre

resources.

In this

the

sacrifice

household on a meagre allowance of $60.00 per week
iefendant and at the same time

this out

She did that with the realisation that she and the defendan
this

a home for the benefit of the

defendant had his wages a.lmost intact and as a result he
purchase materials

credit materials

deductions

his wages to pay for the materials ••••••.••••• The result is
if

had to be made.

the conduct of the
plaintiff w0uld have

• ••••••.••.••••.

that there was a common intention
beneficial interest in the matrimonia

can find no fault with that conclusion.
The learned

went on in his judgment to say "The

reliance on that intention had acted to her detriment.
think a wife would have been
had made.

to make the sacrifice
to run thE;

She would not

much more towards

$60.00 when the defendant could have

the house.

She would not be

out of her meagre wages.

men when

to

the

worked on week-ends.
blocks and

to the

100

to

She would not be

for the meals for 6 to
she be

In

for

site and shovel

not have done those

soil.

The

if she was not to have beneficial

the matrimonial home".
The learned

then dealt with the matter of

costs to the

and stated "In the

that the

of the

made a substantial indirect contributiz

the

of the matrimonial home and is therefore
interest".
The learned

with the

in

:1dumbrated earlier in this

and

circumstances he

I can find no fault wi

consider.

conclusions on

of these tests.

is entitled to
the

's

them to

Tnis

interest is therefore

must fail.

Left for determination is whether the learned
the interest of the

Counsel stressed that

at the contribution of the

to the

concerned but also to the conduct of the

tion
which is

issue of the extent of the beneficial interest.

Indeed i

to consider all the circumstances of the case.

It was subm

to the

that

the

one-half.

of the evidence the respondent's interest was

/Onr::

Once a claimant has established a beneficial interest in the
prime facie the extent of that interest will be that which
intended it to be.
Gissing v

The
1970

passage in Lord
2 All E.R. 780 at 792

He said:
If the court is sastisfied that it was the
intention of both spouses that the ccntribut
wife should have a share in the beneficial
and that her contributions were made on this
, the court in the exercise
jurisdiction would not permit the
in whom the
estate was vested and who
the benefit of the contributions to
the whole beneficial interest
because at
the time the wife made her contributions there
as to how her share
In such a case the
must. first
its best to discover from the
of the spouses whether any inference
be drawn as
the
common
about the amount of the share of the
which each must have acted
that
one spouse to
formulated in
It is
can be drawn that the court is
rule
inference of
maxim
is
" and
beneficial interest
to the spt)Uses in
shares."
In the instant case the learned

stated:

decided that the
substantial indirect contribution
of the matrimonial home, there
intention as to their
the
interest of the
of the evidence? I have
that the answer to this
must be in
affirmative.
The defendant says in his evidence that
value of the house is about $135,000.
that in my view the
as a result
efforts had borne the labour costs which
to be aboiut $60,000.
In
of
1
assess the plaintiff's contribution
tion of the matrimonial home to be
and
defendant's
II

The burden of the

's submission is that the

apportioned to her the value of the labour costs attributed
statement of the learned

to his evaluati0n

respondent's interest is concise.

He did specifically

labour costs $60,000 and the value of the house $135,000.
evidence that the value of the land is $80,000 which
the house

an amount

the labour costs.

quarter of which is around about

But the extent of the interest is to

detsrmine.;

the light of all the

evidencf~

said he

as the learned

What then does a consideration of all the circumstances
was the

the

whc·

home.

At the time of

lant into

the house the

acquiring their home.

This in my view

home was to be joint

to an intenti• •n

an intention which caused the

put in the efforts referred t:' above.
find it difficult to

It is here

I

may

would have

that the

and transporting cement blocks, shovelling and
there was at least an

tha.t she was

house in which she was to have a share.

The whole tenor

that the building of the house was a jnint effort from start t.
respondent eveu

the

on

and paid the

for

of the erection of the
she put in manual labour as did the appellant.

not have to be

Her management of the

financia

towards this end has been recounted above.
All these facts taken into account
the respondent in the

being

to the beneficial
to that of the

declaration would be made to that effect.
I

would therefore dismiss the

the learned Judge as
1.

's

lows:-

The

to have a declaration that

situate at

in the

Island of

of Saint Jchn in

and described in the Land Re

tion Section Golden Grove Block 812 1989B Parcel 176 is
owned
2.

the

and the defendant in

The ReJistrar of the
(i)

Court is directed as fol

That he obtains the valuation of the
...

"'•

as Registration
Parcel 176

Block B12

an

valuer.

(ii) That the said

at

shares.

be sold at Public Auct.ion

date to be fixed

Court.

the

of the

That the sale be published in at least three

issues of National Newspapers.
to be 14

The last publication

to the date of the sale.

(iii) That the
On the

of the sale be applied as fcl
of all expenses lawfully incurred

the sale ordered as above;

tht:: ••••..

(b) that the balance of the proceeds of the
sale remaining one-half to the
and one-half to the defendant.
That the sale be postponed for a
of 60

from

's date to give the appelLmt

and respondent time to

the other's

in the terms outlined above.
The respondent to have her costs.

G.C.R. MOE,
Justice of

E.H.A.

Chief

