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SAINT VINCENT AND THE GRENADINES

IN THE COURT OF APPEAL

CRIMINAL APPEAL NO. 5 of 1985 -/
BETWEEN: o
ARTHUR WILLIAMS - Appellant
and
THE QUEEN -  Respondent

Before: The Honourable Mr. Justice Bishop - Chief Justice
The Honourable Mr. Justice Moe (Acting)
The Honourable Mr. Justice Mitchell (Acting)

Appearances: Mr. H. Tannis and Mr. 5. John for the Appellant
Mr. K. Hudson-Phillips, Q.C., and the D.P.FP. for
the Crown.

1986: July 15,
Dec, 8.

JUDGMENT

MOE, J.A., delivered the Judgment of the Court:

The appellant was jointly charged with one Raymond

Knights with four offences, namely:

{1} Receiving money being part proceeds of a
* cheque knowing the cheque te have been
obtained by false pretence; contrary to
section 210(1) of the Indictable CQffences
Act, Cap. 24,

{2} Procuring a valuable security to be delivered

by false pretence; contrary to section 169

of the Indictable Qffences Act, Cap. 24,

{3} Conspiracy to defraud contrary to section 38

of the Indictable Cffences Act, Cap. 24.
{4) Misbehaviour in public office contrary to the

Common~Law,

At the close of the prosecution's case, after no-case
submissions on behalf of both the appellant and Raymond
Knights, the learned trial Judge directed the jury to return
verdicts of not guilty on all counts in respect cf Ruaymons
Knights and on counts twoe and three in respect of the
appellant. The jury eventually found the appellant nct
cullty of count one but he was convicted of the offence of
Misbehavicur in public office and fined $100,000.00 to b

s ]
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paid in 14 days or in default to serve one year imprisconment
with hard labour. He appeals against both conviction ana

sentence.

In the indictment the particulars of coffence given were
that the appellant between ldéth July 1983 and 25th July 124
being and performing the duties of a Minister of the Crown by

right of its Government of the State of St. Vincent and the
Grenadines, to wit, Minister of Communications and Works with
the intention of gaining improper personal pecunliary advantage
fraudulently and imprcperly retained the sum of $40,000.00 E.C
being proceeds of a chegue G.N0.B3683 issued by the said
Government of St. Vincent and the Grenadines for pavment of
freight on 2,000 drums of asphalt shipped from Trinidad to

St. Vincent on the M.V. Richard owned by the said Arthur
Williams while being aware that freight in the sum of $30,000
TT currency had already been paid for the said freight t=
Messrs Triumph Shipping Service c¢f Trinidad and Tobagoe for and
on account of the said Arthur Williams and credited to the use
and account of the said Arthur Williams which he would not

otherwise have done.

The presecuticn adduced evidence that at the materini
time the appellant was a Minister in the Government of Saint
Vincent and the Grenadines holding the portfolio of Minister
of Communications and Works. He was also at the relevant
dates owner ¢f a vessel named the M.V. Richard and a firm
Triumph Shipping Service in Trinidad was agent for that ship,
On or about 3rd July 1983 Lake Asphalt a firm in Trinidad

Tobago shipped from Trinidad to St. Vincent by the M.V. Richu
2000 drums of asphalt bitumen consigned to the Ministry of
Communicaticns & Works, St. Vincent. Lake Asphalt paid to
Triumph Shipping Service, the agent for M.V. Richard 720,000
freight on that shipment. The office manager cof Triumph
Shipping Service, Victoria Kissoon, pheoned the appellant nal
teld him about the payment of the freight. Abcout three oy
later she saw him at the office of the shipping service an’
discussed with him the payment of the freight. By August
1983, Victoria Kissoon sent to the appellant a statement of
account dated 28th July, 1983 relating to the M.V. Richar’
which showed a credit to the account of $30,000 in respoct F
Lake Asphalt-freight, a balance due to owner of $26,166.6¢0
transferred to the account of M.V. Little Stephen, a2 ship
also owned by the appellant and for which Triumph Shipping

/Service. ...
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Service was also agent in Trinidad. One of the documents

sent with the statement of account was a copy of the

lading in relation to the shipment on which was stamped

hill

Freight prepaid, $30,000 T & T and date stamped 5th July, 1

Out of the balance of $26,166.68 in August 1983 Kissoon, on

the appellant's instructicons, by Telex, transferred

the appellant’'s personal account in the Bank of Nova Scotia.

She also sent him a statement of account dated 1llth August,

1983 relating to the M.V. Stephen showing the credit of

$26,168.68 amount due owner M.V. Richard and the debit in

relation to the Telex transfer. The appellant never gueried
either account. Also put in evidence were (a) immigraticn

cards which showed that the appellant left St. Vincent on

July, 1983 and returned on the same day; (b} the appellant

passport which showed he entered Trinidad on that day.

There was also evidence that on 14th July, 1983 the

appellant presented to the General Manager of the Government
Funding Scheme a bill for the freight cost of Bitumen which

Government had received, He was handed a payment voucher it

the name of Raymond Knights the agent for the M.V. Richard

5t. Vincent. On the same day the appellant presented the

prayment voucher t¢ the Treasury and was handed a chegue drawn

in favour of Raymond Knights in the sum of $40,000.

same day the appellant deposited the proceeds-cf that cheqgue

into his account at the Bank of Nova Scotia. In evilence

also was a deposit to the appellant’'s account at the said
Bank on 5th August, 1983 $4,995.00; $5.00 stamp charges

having been deducted from a Telex transfer of $5,000

The appellant gave evidence that he agreed to bring 2

drums of asphalt at $20.00 per ton from Trinidad to St. Vircent

cn terms that freight and landing charges were to be

St. Vincent. - The asphalt was brought by the M.V. Richard on’

the Ministry of Communications, Works and Labour tock delive

Some time after delivery the agent Mr. Knights made

@
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the freight which was handed to Mr. Jermany of the Fundinu

Scheme. A payment voucher was hrought to him which he
Mr. Knights tc sign. He then tock 1t to the Treasury where

chegue was preparved in Knight's name for $40,000 bheing fre.gnt

and landing charges. After he got the cheque Knights signe’
it and he paid it into his account. He said Triumph Shipping

Sth
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Service acted as agent for the voyage of the M.V. Richard

concerned, He said that after the ship was loaded

fduly. ..
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July, 1983 he had no conversaticon with Victoria Kissocn. Fe
denied being told by her that freight had been paid by Trinit:’
Lake Asphalt. He said that he saw the disbursement for the
Little Stephen and M.V. Richard for the first time on 12th
March, 1985, i.e., the day on which Kissoon gave evidence at
the preliminary enquiry that she had paid him scme money 1n
ngrinidad by a cheque somewhere between 9th and 10th July, 1823
and the balance of the mcney she put to the other ship's
account. It was on that date 12th March, 1985 when he saw
the original bill of lading put in by a witness that he first
knew that freight was paid twice. He had not gqueried any <f
the accounts coming from Triumph Shipping Service because he
did not have opportunity to do so. He termed the acccunt
dated 28th July, 1983 in relation to the M.V. Richard a bogus
account. He maintained he did nct know that freight in the
sum of $30,000 T.T. was paid on 5th July 1983 énd that he
retained the $40,000 as due and owing to him on a contract of

affreightment.

Twelve grounds of appeal against convicticn were presented

but were argued under four main heads,

The first ground of complaint dealt with was that the
learned trial Judge was wrong in law in not withdrawing the

case from the jury after a no-case submission.

It was submitted first that the evidence did not estaizlish
an essential element in the alleged cffence, namely, that the
appellant was a public cofficer. In other words, in light of
the charge, that the appellant was a person in public office.
Counsel for the appellant referred to sections 105(1}, 76
51(4), 63(2) and 101 of the Constitution of Saint Vincent an:
the Grenadines. Section 105(1) provides "In this Ccnsistuti.n.

unless the context otherwise reguires -

i

"public officer™ means a perscn hcolding

or acting in any public office;

"public office" means any office of

emoluments in the public service;

v "the public service" means, subject tc
the provisions of this section, the
service in civil capacity of the Government.’
Section 78 deals with the power of appointment, disciplinary
control and dismissal of public officers; section

I 041 oo v e
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51{4} sets out thﬁ%ann@r in which appointments to the office .
ﬁinister,areima&e. Section 63(2}) states that the offics §
the Att@rneywsenér§ shall be either a public office or the
office of a Ministiﬁ%and section 101 makes the Constitution
the Supreme law of S%i@t Vincent., Counsél for the Crown pointed
to Walter v R. 27 w.IQ%J 386 in which he submitted this Court
had interpreted Constitutional provisions in pari materia.
Definitions such as set out in section 105(1) are foun? in
the Ccnstitutions of all Commonwealth Caribbean countries.
It must be observed also that section 105(2) of the Constitu
tion as dces a similar sub=-secticn in other Constitutioens,
removes the office of Minister from the ambit of th?@@fini"
tions set out in section 105(1). For secticn 103(2) provides
"In this Constitution reference to an office in the public
service shall not be construed as including - (A} references
tCuesesnwoesss, the Prime Minister c¢r any other Minister....."
The effect of such provisions was considered and ruled on in
Walters v R {supra} where this Court reviewed the provisions

centained in the Antigua Constitution Order 1967 and held that

the Premier of Antigua and Barbuda was a person in public
office. We agree with that ruling. Sections 78, 514},

63{(2) and 101 do not assist us in this matter.

We would add that in cur view the meaning ascribed t©o

public officer at Common Law as @nunciated in Rex v Whittaker
(1914) 3 K.B. 1283 i.e. "a person who discharges any Juty in
the discharge of which the public are interested, more clearly
o 1f he is paid out of a fund by the public" -~ is not
inceonsistent with the meaning of the term set out in section
165(1) . Ceonsequently to apply the Common Law and hceld a

Minister of Government to De & rerson in publie office wouid

L applying a provision in consistent with the Constitut..n»

and reference to secticn 101 thereof is unnecessary.

We hold that in this case, the appellant, at the ferind
time being a Minister of @@v@rnm@nt,w&s a person in pubilic

office, This submission fails.

The second contention was that where there is =

provision dealing with an offence, the Common Law cannod

apply. Counsel submitted that by secticn 26(1)(h}) an'‘ (5;
of the Constitution and sections 3% and 3é of the

Representation of the Peoples' Act No. 7 of 1982 Parlisment

/clearly.....
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clearly laid down the penalty to be applied when a perscn nol
a contract with Government. That this case concernsd &
contract between a Minister and Government which fell within
the statutury provisions and so the Common Law was excluded.
He relied on R.V. Hall (18391) 707. In s¢ far as may be
relevant, secticn 26 of the Constitution provides " (1) No
perscn shall be gualified to be elected or appointed as a
Representative or Senator...c.........1f he (h} subject t¢ such
qualification and limitations as may be prescribed by
parliament has any such interest in any such Government
contract as may be prescribed,

{5) In subsection (1} of this section -~

"Government Contract" means any contract made with the
Government or with a department of the Government or with an

officer of the Government contracting as such.”

In the Representation cf the Pecples' Act (Supra)
3

provision in terms identical to section 26(1)(h} is re—enactecd
as secticn 34{(1){(h} and in subsection (2} therecf it 1is

provided "the provision relating to disqualification referrved
to in secticn 26 of the Constitution shall be as set out in

i

section 35 cf this Act." Section 35(1) provides "subject to
the provisions of this secticn, no perscn shall be qualified
to be a Member of the House of Assembly if he, or any #firm in
which he i1s a partner or any body corpcrate which he —un-
trols is a rarty 5 any contract made with Government - f the
State or a department of that Government or an officer-cf
that Government contracting as such for the sale cof goods, ov
t t

the rendering of services by that perscn or by

-
in
e
e

body corporate.” Subsection (3} states "A perscn shall not
be disgualified to be elected or appointed as a member c¢f the
House of Assembly by reason of such a contract as is referved
to in sub-section {1}, if, within one month before the date
of the electicon or appointment, as the case may be, he
publishes in the official Gazette of the State and in a locesl
newspaper a notice setting out the nature of that contract

and his interest therein."”

Section 36 then provides;- "The seat of a memter L

the Hcuse of Assembly shall become vacant if any circumstancaes

arise, that, if he were not a member of the House of 2ssemiiiy

would cause him, subject to sub-section (3) of section 35, 1o

be disgualified for election or appointment thereto Dy virtuo
ef that secticn:

"t

[Provide L.
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Provided that, if in the circumstances it appears to the
House of Assembly to be just so te do, the House may exempt
any member from vacating his seat under the provisions of thais
secticn, if such member, before making any such contract as
is referred to in sub=-section {1} of the said section 35, or
before or as soon as practicable after otherwise becoming a
party to it, or otherwise interested in it {(whether through
a firm in which he is a partner or through a body corporate
which he controls) discloses to the House the nature of each
contract and his interest thereon.”

It will be observed that the statutory provisions to which
learned Counsel referred do not make it a criminal offence for
a Government Minister {or anyone else} to have a contract with
the Government and conseqguently those provisions do not
purport to deal with an offence. Therefore it cannot be said
that these provisions have laid down alternative penalties for
something that amounts to 2 criminal offence at Common Law.

v Hall

{supra} does not support the contention of the appellant.

Further as Counsel for the Crown correctly pointed out

In that case an overseer of the poor for a certain parish in
the County of London was charged on indictment with misconduct.
The conduct impugned was not indictable at Common Law but was
made an offence by a certain statute. On a motion to quash
the indictment it was held that on a true construction of the
statute creating the offence and prescribing a penalty, the
remedy by indictment was excluded. This second submission
also fails.

It was next submitted that no fraud nor anything improper
had been established. Counsel contended that the evidence
want to show the existence of a cdntract between the appellant
and the Government, that the contract was discharged and

therefore in these circumstances the appellant would have hoen
' i

entitled to payment by the Government of St. Vincent and the
Grenadines. = Further the fact that the bill of lading, a

document drawn up after the contract, has freight prepaid on
it does neot prove anything. Counsel for the Crown submitted

that the mere existence of a contract between parties does no
prevent the commission of an offence by act or acts in
conformity with that contract or in execution of the same.

He submitted that there was evidence of an oblique motive on
the part of the appellant particularly in terms of his

Jobligations.....
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chligations under the Representation of the Peoples' Act
(supra}) as the Minister respcnsible for the administration of
the very department which contracted for the delivery of the
asphalt by the appellant's ship - the motive being, the
appellant intended to gain personal pecuniary advantage

P v ol pt ( Lli . , ,
‘and improperly. We accept the respondent's

submission. It is clear that the appellant's submission
igncres that the charge was that having been paid freight twice
and being so aware, he fraudulently and improperly retained

the second payment.

The fourth contention under this head was that the
evidence of the witness Victoria Kissoon was completely
inconsistent and unreliable and the Judge ocught to have with-
drawn the case since her evidence was the basis for much of
the prosecuticn's case. He referred us to R v Galbraith 73
CuhygR. 124. He drew our attention to three passages in the
witness's evidence. One passage indicated that the witness
under cross—examination could not give the exact date of the
month, or day of the week on which she saw the appellant in

Trinidad at her office as she said sh did in examinaticn-in-

chief. In another passage she had said she saw him at hex
cfice at Triumph Shipping Service 4-~5 days after seeing the
bill of lading and receipt for payment of the freight.

Thirdly the following was pointed to as affecting the
consistency and reliability of the witness's evidence; "I did
not give accused Williams a chegue on the time I saw him at
Triumph Shipping Service." Depositicon page 8, line 14d........
"A few days later.........the balance was paid tc him." :
said so. That's what I gave in evidence. The answer 18 yes

that the balance was paid to him. .

We do not find that anything drawn to our attenticon wos
sC incensistent or such as to make her evidence totally
unrelialble. Indeed whether there were such inconsistencies

or not was a matter for the Jury's determination.

In R v Galbraith (supra) Lord Chief Justice Lane stated
the following guidelines as to how a judge should approac
noe-case submission.-

"{1} If there is no evidence that the crime
alleged has been committed by the

defendant, the case should he stopped.
{2y If... ..
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{2) If there is 'some evidence but it is a
tenuous character, i.e. because of
inherent weakness or vagueness oOr
because it is inconsistent with other
evidence (&) where the judge comes to
the conclusion that the prosecution
evidence, taken at its highest, 1is such
that a jury properly directed could not
properly convict upon it, it is his duty,
upon a submission being made, to stcp
the case. (b} Where, however, the
prosecution evidence is such that its
strength or weakness depends cn the view
to be taken of a witness's reliability,
or other matters which are ganerally

speaking within the province cf the jury
and where on one possible view of the
facts there is evidence upon which a
jury could properly come to the conclusion
that the deferndant is guilty, then the
judge shouid allow the matter to be tried
by the jury.
Lord Lane alsoc peinted out there will always be borderline

cases which can safely be left to the discretion of the judge.

‘At the close of the‘prosecution’s evidence, the case
depended much on the view to be taken of Victoria Kisscon's
evidence. The view to be taken was a matter for the jury.

I1f her evidence was accepted there was evidence on which the
jury could have concluded that on or about the 8th July 1922
the appellant was aware that freight cost on the shipment
concerned in the sum of $30,000 T.T. had been paid to his agent
in Trinidad & Tobago. Further tha£ by some time in August
1983 the appellant was aware that as owner of the M.V. Rich~rra
he was credited with the said amcunt of $30,000 T.T. (certain
paymehts out of the said amount having been made on his behall;.
There was also the evidence that én the 14th July 1983 the
appellant negotiated payment by the Government of St. Vincent
and the Grenadines of freight cost on the said shipment in theo
sum of $40,000 which he deposited to his bank account. Fooo
that date until the 25th July 1984 he was a Minister of
Government., Up to the date he ceased tc be a Minister the
appellant had‘not repaid the $40,000 or any part thereof.

It was therefore open to the jury to decide that (1) the
appellant improperly retained the $40,000.00 bétWeen the
dates concerned and (2) that from all the circumétances by &l
doing he intended to gain an improper pecuniary édvantaq“

In the circumstances the learned trial Judge qu§$e properis
ruled that there was a case to answar.

' This appeal fails under this first head.

JWE . e o w e
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We turn toe the ground that the verdict of the Jury is
inconsistent. It was submitted that the Jury having found
the appellant not guilty on Count one must have been under
extreme difficulty in accepting the evidence of the witness
Victoria Kissoon. In that event the evidence would hardly
be acceptahle under Count four. We do not accept the submiss-
ion that an acguittal necessarily means there was difficulty

in accepting a witness's evidence.

The particulars of cffence given under Count cne were that:

"Arthur Williams and Raymond Knights on the
l4th day of July, 1983 at Kingstown 1in Saint
Vincent and the Grenadines did receive from
the Government of Saint Vincent and the
Grenadines the sum of $33,000 East Caribpean
currency the property of the Government of
Saint Vincent and the Grenadines being part
proceeds of a cheque in the sum of $40,000
~East Caribbean currency knowing the said
chegue to have been obtained by false pretence,
namely, on the false representation to the

- Government of Saint Vincent and the Grenadines
by ArthuyWilliams and Raymond Knights that the
Government of Saint Vincent and the &renadines
was indebted to Arthur Williams owner of the
Motor Vessel "Richard" in the sum of $40,000
East Caribbean currency being freight charges
for transporting 2,000 drums of Asphalt Bitumen
in the Motor Vessel "Richard" from Trinidad and
Tobagoe to Saint Vincent and the Grenadines
knowing the freight of $30,000 Trinidad and
Tobhago currency had already been paid to Triumph
Shipping Services in Trinidad and Tobago,Agent
for the Motor Vessel "Richard®.

We are of the view that the acguittal on Count 1 1is not
inconsistent with the conviction on Count 4 particulars of

which were set out at the commencement of this Judgment. In

the first place the two offences concerned involve different

ingredients. The prcsecution therefore had to satisfy the
jury differently. It seems to us sufficlent to point

that as regards Count 1 the Jury may not have felt sure that
they could find that there was a false representaticn cn lath
July 1983; or in other words that all the ingredients of
that count had been established, whereas the guestion of
false representation was not involved in Count 4. We find

no merit in this ground.

We turn now to the complaint that the verdict under all
the circumstances 1is unsafe and unsatisfactory. Under this
head Counsel for the appellant criticised the directicns of

/the jearnal....
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awthewlearnedmiudgglggwxhe Jury—in seuven_respects...- All the
directicns referred +to under this head were directicons on

3
i

the evidence. In some instances the learned Judge reminded
the Jury of the case for the prosecution and in others the
appellant's case. In one instance she suggested to the Jury
how they maf‘“gnterpret a document which was in evidence.
We do not coﬁéider it necessary to detail all the directions
for we find that in all the instances referted to, the learned
Judge properly left it for the Jury to determine what
inferences they drew from the evidence and to reach their <wn
conclusions on the evidence. However in one passage the
learned trial Judge, (in dealing with Victoria Kissoon's :
evidence that she transferred $5000 by Telex to the appellant
as he had instructe@ her to do,) said "however, the accused
did admit that he ésked for that $5,000 but he is saying 1t
could not have come from that $30,000 because he had money
there in which sQe could have remitted the $5,000 to him."
Counsel for the Cxawn agreed this was a wrong statement of
fact when the leained Judge was marshalling the case for the
prosecution ahd the case for the defence. But later in the
summationkthe learned Judge carefully and in detaill went
through the:évidence of the appellant. The learned Judge
reminded théﬁ - "Then he was shown this Telex transfer on
the 2nd Aug@ét,‘1983, in the sum of §5,000 E.C. This 1is
the same,Téiex transfer that i have been telling you about all
‘:Jghis time and he said that it was in respect of monthly
wages for the nine salilors on the "Little Stephen".........."
Later in dealing with the apellant's évidence that he
arranged with Victoria Kisscon to transfer twe chegues to
him in St. Vincent, the learned Judge further tclad the Jury,
"He said "we 4id not discuss the $5,000.00 she sent for his
seamen and that he phoned her about the cheques”......." We
are of the view that any misunderstanding which might have
arisen from the wrong statement of fact would have been cleared”
up by the subseguent careful and @etailed consideration of
the appellant's evidencéuwbere,thé evidence on the matter wag
correctly stated. We find nothing in the directions referred
to under this head which could have prejudiced a fair trial

of the appellant or led to confusion in the minds of the Jury.

Argued as a separate ground of complaint was that the
learned trial Judge misdirected the Jury on the elements that

must exist for a jury to be able to convict on the charge of

/misbehaviotr..e e
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misbehaviour in public office. Counsel complained of eight
passages in the learned Judge's directions gontained in the
portion ¢f the summation dealing with the elements of the
offence. The main thrust of Counsel's suibmission was that
the directions suggested to the jury that in the act complained
of the appellant was acting in his Ministerial capacity, that
is, used his Ministerial office to improperly retain the money
concerned; whereas Counsel contended there was no evidence
that what the appellant did, he did in his capacity as a
Minister; that the evidence is that whatever the appellant
did, he did in his capacity as a private individual, a ship=~
owner., An analysis of the learned Judge's summaticn shows
that the Jury were directed:-

{1} There must be some element of dishonesty;

{(2) that the appellant is a public oficer;

{3} the guesticn is whether -~ when the appellant
retained the proceeds of the cheque for
- $40,000 he retained them as a secret profit
and whether that was wicked, corrupt or
dishonest;

{4} they were to decide whether the appellant
was tempted to do what he did by the prospect
of gain, that he profited by his own derelic-
tion of duty and to accomplish his purpose, it
was necessary to conceal the actual transaction;

{5) they were to see whether there was any conflict
of interest; |

(6} there must alsc be a breach of trust;

{7} they wére to look to see if there was a fraud
in a matter concerning the public;

(8) they were to see whether there was a misuse of
the power entrusted to the appellant for the
public benefit;for the furtherance of persgonal
ends; |

(9) the element of culpability regquired has tc bhe
such that the conduct was calculated to injure
the public interest and calls for condemnation
and punishment{

{10} if it is proved that there was an intertion of
gaining improper perscnal pecuniary advantage
and without proper regard to the interest of
the Government or the people, which the
appellant would not otherwise have done, that
would constitute the offence.

/The effect..ou..
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The effect of the summaticon was that the Jury were tc
find all those things in order to convict of the cffence in
Count four. The learned Judge commenced at page 281 of the
Record to deal with the elements invelved in that offence and
having given directions as just summarised ended at page £9.0
by saying "so Mr. Foreman and Members of the Jury this is as
much as I can tell you on the offence of misbehaviour in
coffice, these are the elements the prosecuticon must have proved

8%

to you and on the evidence yocu must come to your own conclusions.

Counsel for the Crown submitted that the directions of
the learned trial Judge were favcurable to the appellant in
that they required the Crown to prove more than was necessary
on the facts of the case. He submitted that in this case ane

had to lock to see whether the following were present:-

a) That the appellant was a public officer;

{

{b} that as such he cwed a duty;

{(c} whether there was a breach of that Jduty:

{d) whether the conduct impughned was calculated
te injure the public interest so as to call
for condemnaticn and punishment;

(e} whether there was an oblique or fraudulent

motive.

The offence of Misbehaviour in public office may he
committed in a variety of ways and in view of the way the
prosecution alleged it was committed in this case we accept
that the Jury were required to find whether the elements set
out by Counsel for the Crown were present and the Jury were
to be directed accordingly. However the Jury having been
directed that they must find the varicus things (as cutlined
above} in order to convict for the coffence must be taken to

have fcund that those things were established.

The question arises, on what basis did the jury find those
elements in respect of which the prosecution did not present
a case or which did not form part of the prosecution's case?
The Court at the hearing of the appeal raised the questinn
whether the directions given may not have led to confusion.
Counsel for the Crown responded that if there was coenfusion
there wculd have been a disagreement or an acquittal. We do
not feel that we can say that the jury must have ignocred the
Judge's directions, put aside the elements not required to he

established and found as established cnly those necessary fo

a

/the instant.......
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the instant case. It seems to us that there must have been
some confusion in the Jury's mind or faulty deliberation on
_their part in arriving at their verdict. It is trite Law
that..in a trial the.Judge should relate the Law to the facts
of the particular case. Excess- of direction in-Law may
confuse a Jury as we think must have happened.in this.case.
In the circumstances we would hold that the directions of
the learned trial Judge amounted to Misdirection.

We however considered whether this was a case in which
the proviso to section 39(1) of the West Indies Associated
States Supreme Court (St., Vincent) Act, Ne. 8 of 1970 may be
applied. We therefore loocked to see whether the Jury would
inevitably have come to the same verdict if they had been
properly directed. We accept that on the basis that the Jury
followed the trial Judge's directions and found all the
elements "on which they were directed they must have found
those elements" which were only necessary for this particular
offence of Misbehaviour in public office. We are alsc
satisfied that on the whole of the facts and with a correct
direction the Jury would have returned the same verdict of
guilty. Accordingly we cconsider that no miscarriage cof
justice has actually occurred through the misdirection. In
the circumstances and for all the above reasons the appeal is
dismissed. Conviction and sentence are affirmed.

G.C.R. MCE,
Justice of Appeal

E.H.A. BISHOP,
Justice of Appeal

H.L. MITCHELL,
Justice of Appeal (Acting)
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