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JUDGMENT

BISHORP, C.J. {(Acting)

Cn Friday 21st February 1986, Winston Sampson was convicted and
sentenced to death for the murder of Yolande Weekes, at Queen's Drive in

this island, on the 27th January 1985.

On the 28th February 1986, Winston Sampson appealed against conviction
and sentence on four grounds, one of which was abandoned when the appeal

came on for hearing on the 16th July 1986.

After hearing the arguments and submissions of counsel on each side,

this Court stated:

"Because of the course which the arguments in

this case have taken, the Court has been invited
to consider only whether or not to order a new
trial. The reasons for our decision on the
guestion will be reduced into writing and read

at a later date. We are unanimous in the view
that the Court ought not to order a new trial

in the circumstances of this case. The Appeal
is allowed, the conviction guashed and the sentence
set aside; and lest there be any doubt we direct
that there be an acquittal entered.”

We now put our reasons in writing.

The need to consider only whether there aught to be an order for
a new trial or not arose on the submission of the learned Director of
Public Prosecutions after he conceded that there had been a fatal error
committed by thelearned trial Judge. Mr. Joseph also conceded that (a)
the evidence of Dr. Sunderam was material to the guilt or innocence of
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the accused and it was not merely formal (b) a conviction could not

have been sustained on the remainder of the evidence, without that of
the doctor being put to the Jury {c) an injustice could have resulted
to the accused if the trial had continued without the witnesgs being calle.
50 that the Jury could see and hear him give evidence and be in a positinn

to decide what if anything, to accept as true.

The case for the Crown was based on circumstantial evidence and
before dealing with the procedure which was used and with the decision o
the learned trial Judge to admit the doctor.s evidence, it is helpful to

refer to the follaowing material facts on which the case was based,

On the 26th January 1905 Winston Sampson, the Appellant, drove motor
car p 7263 to the house of Lawrence Weekes at Liberty Lodge. Thers, hw
was assisted by Garfield esres the brother of Yolande Weekes, to unload
about a dozen cases of whiskey from the front seat, the back seat and the
trunk of the car. Tnen, in the course of conversation between Garfield
Weekes, his sistar Yolando and the cppellant, the appellant promised to
pass at their hame arcund 11.00 ~.n, to take them with him to Wheel DBeach

Dar.

At about 1C.40 p.m. Carrield Weelns, ¥nlande Weekes and Winston
Sampson left in car p7Z62, driven by Sampson, for the Deach Bar. They

arrived there at about 11.060 p.m. and sonent four hours or so.

Throughout the evening Yolande Weekes w3 seen by others including
her close friend Vanessa Patrick and her male friend Curt $t. Jour who

admitted that they had been or were still on intimate terms.

The appellant was in the company of Vanessa Patrick and Yolande
Weekes for a part of the time that the latter spent there. Yolande Weekss
was also in the company of Curt St. Jour, and in his words, “she was

dancing on me, holding me, and kissing me."

There was evidence, which, if accepted, showed that the appeliant
was in a position at the Bar from where he could see Curt St. Jour and

Yolande Weekes when they were together.

Around 3.00 a.m. Garfield wWeekes told Yoland that it was time to oo
home . He joined the appellent in car p7263 and he asked him a guestion
which, Garfield considered the avpellant angwered abruptly and not as na2

expected the appellant to do.

Yolande Weekes was not ready to go home and so she went to the car
where she was heard to tell the appellant 'don’t feel', she was gettin: o
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ride with someone else and would be home shortly. Curt St. Jour
testified that she was expecting him to take her home. Yolande Weekes
returned to the bar and the appellant drove off with Garfield and two
female passengers, one of whom supported the opinion evidence of SGarfield
Weekes that the appellant not only drove fast but also remained silent

throughout the journey.

After he dropped the passengers, the appellant drove away in the
direction from which he had just come.

Twn penple saw when Yolande Weekes lefgﬁgieel Deach Dar in the =arly
hours of the morning of the 27th January 1945, Christopher John, a
mini-bus driver who reached the Deach Dar around 3.30 a.m., saw Yolande
Weekes, whomg he knew “"since she was going to schoal", go from the IDeach
Bar around 3.45 a.m. to a maroon with black streak Toyota motor-car, 7263,
which he recognized as a car owned by his gonod friend Ali Robertson.
Christopher John also saw her enter that carx, which was driven away. He
sounld net say who the driver was, because the tinted glass of the windows
prevented him from seeing inside the car. Indra John, a hairdresser,
{unrelated to Christopher John) said she knew Yonlande Weekes "from Hursery
school® and she saw Yolande around 4.00 a.m. walk towards the gate of thx

Beach Bar and enter a burgundy and black car owned by Bli Robertson.

Albert (or Ali) Robertson testified that he owned the car p72£3 and
that he lent it to the appellant over the week-end commencing 26th
January 1985, It was not in his (Robertson®s} possession either on

26th or 27th January 1985,

The car in guestion was produced as an exhibit at the trial and it
was identified or recognised as the car which Yolande Weekes entered

between 3.45 a.m. and 4.00 a.m, on the 27ﬁybanuary 1985.

Leo Gibson who lived at Dorsetshire Hill also recognised the car
which was exhibited as the vehicle that he saw at Dorsetshire Hill
School gate, after it had been driven very fast from the direction of
Dark Hnle or Anderson hetween 4.10 a.m. and 4.20 p.m., on the 27th

January 1985, He was unable to say who was driving that car.

About 7.00 a.m. on the 27th January 1985 the body of Ynlande Weekes
was discovered lying on the road in Anderson, about 500 yvards from the

area called Dark Hole. Her throat was cut.

What happened between the time that Yolande Weekes was seen to
enter the car p7263 and the time that her body was discovered? Tt was
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clearly vital to the Crown's case that the events in that interval be
established to the Jury's satisfaction; and more particularly, the
cause of the death of Yolande Weekes was an esgsential ingredient of
which the Jury had to be satisfied so that they felt sure of it before

there could be a conviction for murder.

How then did the prosecution seek to satisfy the Jury as to the
cause of death? How too did the prosecution seek to assist the Jurxy
with the facts found and the opinions held by the doctor who performed

the post-mortem examination?

Dr. Manduri Sunderam, a registered medical practitioner and surgeon
af the Kingstown General Hnspitayéave evidence at the preliminary inquiry

before the Magistrate in 19385.

At the trial with which we are here cocerned, after 10 witnesses hau
given evidence, the learned Director of Public Prosecutions sought to "put
in the deposition of Dr. Sunderam® (Judge's note) under sectio 25 of
Cap. 5. There was no objection taken,and the learned trial Judge noted:
"Evidence of Dr. Sunderam at p.l, admitted in evidence and read to the

Jury."

At the hearing of the appeal the learned Director of Public
Prosecutions referred to section 25 of the ARdministration of Justice

Ordinance. The relevant part states:

"{1) In addition to and without prejudice to
any other law, it shall be lawful te dispense
with the production of a Government Medical
Officer or other person as a witness at a
criminal trial in the Court, where, in the
opinion of the Court, the evidence of such
witness is merely formal or is not really
material to the guilt or innncence of the
accused, or the trial, without injustice to
the accused, can proceed without such witness
being called.

A s
{2) 1In sucﬁ%fhe Court may allow the deposition
of such witness taken at the preliminary enquiry
to be read at the trial.”

Clearly the application to the learne@tri&l Judge sought to dispernse
with the production of Dr. Sunderam as a witn@ss at the trial. Clearly
too the section required the Court to exercise a judicial discretion. T
was, in our view, éhcumbent upon the trial Judge to determine, within the
terms of subsection (1}, whether or not the deposition of the doctor
should be allowed to be read at the trial. The fact that no objection
was taken to the application did not relieve the Judge from his statutory
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duty. In allowing the deponsition to be read the learned Judge gave no
indication how he érrivad at this aecisinn. id he find it to bLe nerely
formal? Did he find that it was not really material to the guilt or
innocence of the accused? [id he conclude that the trial could proceed
without injustice to Winston Sampson, without calling the doctor? We

are unable to say whether all or any of these congiderations led to his

ruling.,

Learned Counsel for the appellant argued the following grounds of

appeal, among others:

"{1} ‘The learned Judge erred in law in admitting
into evidence the deposition of Dr. Sunderam, he
being a material witness in the case.

{(2) The learned trial Judge misdirected the Jury

by omitting to direct them on the law relating to

the admission of depositions, what weight should

be attached to them, and by failing to tell them .-
that they should exercise caution in view of the

fact that they had not seen the deponent, nor had

his evidence been tested by cross-examination

vefore them."

Dr. Sunderam carried out a detailed post-mortem examiation arcund
midday on 27th January 19385. He made a significant number of findia s
of fact from some of which he formed opinions which were relevant to Lohwe
case being advanced by the prosecution. For example, the nature of th:
instrument which could have caused the injuries found on the body; the
condition of the victim when her throat was cut, and the time that duain
occurred. The cause of death was, as was stated earlier, a vital fact
on which the Jury had to decide. Dr. Sunderam was the sole witness to

provide this information.

After due consideration, the Director of Public Prosecutions concedsd
that the evidence of the doctor was not merely formal, that thegvidence
which was contained in the depogition was material to the success of the
Crown's case, and, as was pointed out before, that without such evidence
a jury could not properly convict the appellant for the murder of Yolarse

Weekes.

Mr. Dougan submitted that the deposition of Dr. Sunderam was
wrongly allowed to be read, the evidence therein was not properly left
for the analysis of the jury, and, had it not been considered by them,

there would have been no case for Winston Sampson to answer.

The true nature of the application to read
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the deposition of the doctor, was further emphasised by a subseguent
application in respect of the deposition of the witness Merlin Drachen.
Almost immediately after the doctar's deponsition was read, Dexter
Sutherland, a pnliceman, gave evidence as a witness for the prosecution.
He explained that on the 3lst January 1986 he was on duty at the Immigraiinm
Immigration Department, Arnos Vale Airport. He "checked out Merlin
Brachen." He saw her leave as a passenger aboard a LIAT aircraft, flight
335 bound for Trinidad. He carried out a check of subseguent immigration
racords and he stated that Merlin Brachen had not returned to the
territory. Thereupon, the learned Director of Publiec Prosecutions
applied to have her deposition {which was taken before the Magistrate)}
given in evidence at the trial. Clearly Aifferent considerations
applied to this request which was made under section 34(1} nf ths
Adnministration of Justice Ordinance. That section provides, among

other thigs, that: “any deposition taken under the provisions of this
Ordinance against..........any person accusad of an indictable offence
may be produced and given in evidence at the trial of the person against..
-..s..Whom it was taken, if it is proved to the satisfaction of the
Court (a) that the deponent is absent from the colony,.....and {g}) that
the deposition purports to he signed by the Magistrate by........whom it
purports to have been taken and (f) that it was taken in the presence of
the accused person......and that he, or his counsel or soliciter, had a

full opportunity of cross-examining the deponent.......”

We have not been invited in this appeal to consider the "admission”
of the deposition of Merlin Brachen but we have referred to the
application to produce it,im arder tofemnnstrate the exclusiveness of
the two applications that were made to the learned trial Judge. The
application with respect to the doctor's deposition was governed by
different considerations from that with respect to the witness who was
out of the island. The learned trial Judge was required to take

dlfferent factors into account in reaching his decision.

The learned Director of Public Prasecutions did not take serious
issue with the second ground of appeal - gquite properly so -~ for the
summing up showed that the learned trial Judge 4id not direct the Jury
on the approach which they should adopt when evaluating the evidencs in
a deposition. He nﬁght to have explained that it must be assessed
bearing in mind it was evidence from a witness whom they neither saw nor
heard and more particularly whom they 4id not see cross-examined or have
a chance themselves to ask any guestions they may have wished to ask,

It is very likely indeed that a jury may have reguired clarification on
some of the findings of the Aoctor; for example "excess guitation of
the vascular system with acute hypoxia......." {a phrase recorderd in
the deposition as being associated with the cause of death).

/Phe remaining......
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The remaining grounds of appeal on which learned Counsel relied,
requzre nn&%ﬁre consideration than to say that we found no merit in
them. Tt was not correct to say that the learned Judge omitted to put
the defence adequately. Indeer he explained it on several dAifferent
occasions in his summing up. Again, while the learned trial Judge may
not have analysed each and every inconsistency or discrepancty to he
found in the evidence, he directed the Jury c¢learly on how they should
Aeal with Aiscrepancies which they found and he assisted them with e
number of them, The Jury heard the evidence and mus#he given credic

for the capacity to analyse it as reasonabl?@incentians.
We turn now to our refusal to grant an order for a new trial.

The learned Director of Public Prosecutions submitted that this
Court ought to order a new trial of this case. He relied upon the
following reasons: (1)} the nature of the evidence in the deposition of
the doctor was such as to show that it was factual and {2) defence Counsel
had already cross-examined the Aoctor extensively and the Jury would have
had the benefit of the answers given by the doctor. In addition it was
Mr, Joseph's contention that the evidence nﬁ%be doctor could not have

heen shaken by any cross-examination condocted before the Jury.

In our view none of these reasons, either alone or together with

one or both of the others, would justify an order for a new trial.

Mr. Dougan pointed out to the Court that on the 4th November 1905,
following & disagreement among the Jury, the learned trial Judge orderen
a re-trial; and it was the re-trial which was now on appeal. Learned
Counsel for the appellant asked this Court to consider also (a) the
tenuous nature of the evidence as a whole and (b} the doctor's wherzabouts wes
unknown. It is fair to state that Mr., Joseph advised the Court that
the doctor's whereabouts abroad were known and if a new trial were orrerec

he would be brought back to give evidence from the witness stand.

This Court was guided in its decision mainly by the ijudgment of
LorA Dipleck in REID v R. (1973) W.I.R. 254 - an appeal to the ¥rivy
Council by leave of the Court of Appeal of Jamaica. The Court of ijoroal
allowed an appeal, gquashed the conviction and by a majority orderes a
new trial on a charge of murder of which the appellant had been convict.d
by the verdict of a jury. There were four points of law certifiec
arising for consideration but only one of them is pertinent to the ingwuni

appeal, namely, what are the principles which should apply in consicdearin

whether or not a new trial ought to be ordered, Section 39(2) of th-
West Indies Associated States Supreme Court (St. Vincent)Act No. 7 or [4F0
confers power on this Court to order a new trial and it is couchsad in 1lmoot
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identical terms to section 14(2) of the Judicature {(Appellant Jurisiictian:

Act 1962 of Jamaica. Section 39(2) reads thus:

"Subject to the provisions of this Act the
Court shall, if they allow an appeal against
conviction, guash the conviction, and direct
a judgement and verdict of acqguittal to be
entered or, if the interests of justice so
require, order a new trial."
The Jamaican section 14(2) adds the following words after the word

“trial"; "at such time and place as the Court may think fit."

In his judgment, Lord Riplock pointed out that "although the verh
used is. mandatory: "the Court SHALL......., if the dpterests of justice
80 reguire, order a new trial', and consideration nf'what the interests of
justice require in a particular case may call for a balancing of a whole
variety of factors,seme of which will weaigh in favour of a new trial and
some against, and not all of which are necessarily confined to the
interests of the individual accused and the prosecution in the particular

case.

The weight to bhe given to these various factors may Adiffer from case
to case and depends very much on local conditions in Jamaica with which the
Court.dpﬂppeal ig much more familiar than their Lordships and is better

gualified to assess....."

Lord Diplock went further to indicate that their Lordships would Lo
reluctant to list factors that may be present in particular cases and
where they were present, would call for consideration in deciding whether
upon the guashing of the conviction the interests of justice regquired a
new trial to be held. He pointed out the danger that would arise il a
catalogue of factors were embarked upen and he emphasised that "the
recognition of the factors relevant to the particular case and the
assessment of their relative importance are matters which call for the
exercise of the collective sense of justice and common sense of the
members of the Court of Appeal......who are familiar......with local

conditions.”

Nevertheless in order to assist the Court of Appeal of Jamaica wiin
the innt of law, their Lordships Aid mention some of the factors that
were very likely to call for consideration in the common run of cases in
Jamaica in which that Court had to decide whether or not to exercise itu
power of ordering a new trial; but Lord Diplock hastened to point out
that the factors mentioned Aid not constitute a closed list to which other
factors could not be added.

FIn answering. ... .



In answering the request of the Jamaican Court, Lord Diplock said:

"It is not in the interests of justice as
afdministered under the common law system
of criminal procedure that the prosecution
should be given another chance to cure
evidential Adeficiencies in its case against
the accused.

L N A A T R I R I A R A R S S S B A B

The seriousness or otherwise of the
offence must always be a relevant factor;
s0 may its prevalence; and where the previous
trial was prolonged and complex, the expense
and the length of time for which the court and
jury would be involved in a fresh hearing may
also be relevant considerations. S0 too 1is
the consideration that any criminal trial is
to some extent an ordeal for the accuser, which
the accuged ought not to be condemned to
undergo for a second time through no fault of
his own unless the interests of justice require
that he should Ao so. The length of time that
will have elapsed between thgéff@nce anl the
new trial if one be ordered may vary in
importance from case to case....... "

In the instant case there was a re~trial fmnllowing the failure of
the Jury to reach a unanimous verdict one way or the other. In othey
words the prosecution had failed to prove the case. We have regarded
this as a factor to be considered. S0 too the fact that on the basis
of what was said by the learned Director of public Prosecutions, it
seemed that the witness Sunderam could have been called and put before
the Jury at the trial ~ his whereabouts were known. Dy its applicatic:r
the prosecution wishes to have the opportunity tq&nrrect an evidential
deficiency, and, through nof fault of his own, it is sought to put the
accused on trial for the third time ~ a trial  which would at the
earliest, commence more than two years after the date of the offence.
Finally we took notice of the fact that although there was some evidence
that human blood was detected from material in the trunk of the car ard

from the left rear door and spare wheel, there was evidence that it was

not found until almost seven months after the death of Yolande Weekes; ann
there was absolutely no link established between that blood and the [ locd
of either the deceased or the appellant. The question whether the

evidence about blood and blood pigments found was wore prejudicial tharn
probative would necessitate an answer, which, as we perceive it, would .

that it was more prejudicial than probative,

Considering the factors mentioned in Reids® case along with the
others referred to and the fact that the evidence led against the
appellant at the trial could not be said teo be very strong, we wero of
the view that not only did the factors relied on by the.Directeor of
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Public Prosecutions fail to justify an order for a new trial but the
additional factors were themselves not such as would justify giving the
Crown yet another opportunity to put right the short-comings and to

cure the deficiencies in its case.

Thus we Adecided, unanimously, that this was not a case in which to

order a new trial.

E.H.A, BISHOP
Chief Justice (Acting

G.C.R. MOE
Justice of Appeal

H.L. MITCHELL
Justice of Bppeal (Acting}).



