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ST._ CHRISTOPHER/NEVIS
IN THE COURT OF RPPEAL
CIVIL APPEAL NO. 2 of 1985
JOSEPH NATHANIEL FRANCE
FITZROY BRYANT -w Defepdants/ippellonss

and
KFENNEDY ALPHONSO SIMMONDS . e Plajntiff/Responlicnt

Before: The Honourable Mr, Justice Robotham » Chief Justice

The Honourable Mr. Justice Moe
The Honourable Miss Justice Joseph (Aoting)

Appearances: Lee ¥gore and Henxy Browne for the Appellants
"~ “Serzénce Byron end Constange Mitckup_for the Respandort

1986: Maxch 11, 12
OQt: e

JUDGMENT

P TS~

ROBOTHAM, C.J.

"The right of each man during his lifetjme to the unimpaired
possession of his reputation and good name is reoognjzed by law.
Reputation depends on opinion and opinion in the main on the commuii~
cation of thought and informmstion from one man to another, He
therefore who directly communicates to the mind of another, matters
untrue and likely in the material course of things substantially to
disparage the reputation of a third person is, on the face of it guilty
of a legal wrong for which the remedy is an action for defamation,”
These are the opening sentences of the learned author of Clerk and
Lindsell on Torts in his chapter on defamation to be found in any

edition.

It was in quest of the vindication of his reputation and good
name that Kennedy Simmonds, the plaintiff/respondent herein, a
registered medical practitioner, Consultant Anaésthesisﬁ, and FPrinie
Minister of the Federation of St. Christopher and Nevis, brought an
action for defamation against the first-named defendant/appellont

Joseph Nathaniel France, editor of a newspaper published in the

/Federntion.s...
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Federation and known as the "Labour Spokesman, and the second-nomed
defendant/appellaont Fitzroy Bryant, a Barrister-at-Law and Solicitor, -
author of a regular column in the said newspaper, entitled "TFroxnkly
Speaking by Fitzroy Bryant”, The date of appearance of this offending
colunn was May 23, 1981, The Labour Spokesman is alleged to be the
official organ of the political party to whieh hoth appellants owe their

allegience, a party which 1s in opposition to that of the plaintiff,

The article was boldly captioned "Simmonds you better telk fast.
Where the 1% million gone'? and the offending portions will be reproducui
in full shortly. TFor the moment it is sufficient to say thot the article
centered around the purchase by the plaintiff of a ferry boat on behalf of
the Federation to operate betweeﬁ St. Kitts, (the neme bty which St.
Christopher% is more universally lmown) and Nevis. The name of the boot
was the '"M,V, Caribe Queen' and the purchase price in 1980 when the
transaction was concluded was $377,000 U.S5. plus $2C,000 U.S, broker's
comi ssion. The equivalent in E.C. currency was 1.2 million dollers and
the purchase wos effected in Louisama, U.S.A. This boat was to replrce
the "Liamuiga" which was severely damaged and rendered unserviceable by
the hurricane of 1979, The money to pay for the M.V, Caribe Queen woe
duly approved by the Parliament of the Federstion, and it was sent cizcot
from the Treasury in St. Kitts to the escrow agent in the United Stotes

in 2 payments of $19,000 U.S. and $3783,000 U.S,

The purchase of the Caribe Queen having been concluded the drn

"Lianuiga" was sold by private treaty to one Vermon Flemning o maaber of

the plaintiff's political party foxr $10,000 E.C.

4Lt the time of the sale the "Liamuiga" was lying disabled in the
Harbour in Barbados, and port expenses there had been incurred by the
Goverment of St. Kitts totalling ¥ million dollars. The scrap value
was assessed by experts at $10,000 U.S. but those experts were also of

the opinion that to get the boat to the scrap yard in Columbia U.S..i.

/WOU:L‘:I. enee
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would have cost considerably more than its scrop values To repair it
would have cost the experts soaid; in the region of §1,572,400, Their
advice to the Govermment of S5t, Kitts was to sell it Yas is" in Barbolcs
or sink it, It was thus scold to Flemnming. Subsequently an ex grotic
payment of $156,000 E,C., was made by the Insurance Company to the

Goverrment of the Federation,

The matter come for trial on April 22, 1985 before Singh J and after
10 trial days, on May 7, 1985; he awarded the plaintiff §75,000 by woy of
aggravated domages with costs to be taxed, There was no fyurther cwoxl
under the head of exemplery damages., T now set out the offending portio .

of the article as pleaded in paragreph 2 of the statement of claim,

THE ARTICLE
Saturday, 23rd May, 1981:

"SIMMONDS, YOU BEITER TALK FAST: WHERE THE
$1% MILIION GOWE?

iTn my column of 20 December 1980 I warned Premier
Kennedy Simmonds that the sale of the M,V. LIAMUICGL
and the purchase of the M.V, (ARIBE QUERN would
turn out to be two of the most costly mistakes of
his political life. Bvents since then have shown
that Kittitians will never forgive Simmonds for
giving away the LIAMUIGA to his party activist

and no amount of explanation will be able %o helyp
him,

"The C/RIBE QUIFN has proved an even grecter
embarrassment.

ﬁCARIBE GUIEN RIP-OFF

¥

Maybe my information is wrong, but I don't think
50, There are Kittitians in Toriola, the U.S.
Virgin Islonds and United States of America who
are very disgusted at this LIAMUIGA give-away
and CARLEBE QUEEN rip-—off business and who are
watching the fate of both boats with the utmost
interest.

For example, when LIAMUIGA went to St, Thomas,
U.5. Virgin Islands, after the give-away, sone
Kitiitians there were violently angry about the
corruption surrounding the bhoat's change of hands
and nearly got themselves inte trouble.

P SIMMONDS MUST COME CLEAN

/ﬁt publiCQ caE e
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it public meetings the length and breadth of
St. Kitts since December last year, Labour's
elected representatives of the people and
others have warned Simmonds that he should ccne
clean sbout that $1% million and the CARIBE &

"Lord, have mercy. So whet about the y¥400,000,00
(United States Currency) which the St. Kitts
Treasury gave to Simmonds? Where that none gone?
"Donated" means that the boat was a gift,

" Simmonds, boy, you better talk fast bout that
$1% million., T hope it is a mistake the magazine
mek when it say "donated® because, if it ain't o
mistake, look at trouble in this little island of
St. Kitts."

THE PLEADINGS -~ STATEENT OF CLATM:

Paragraph 3 alleged that the words were falsely and maliciously

written and published of the plaintiff by woy of his office as Fromioxn

of the State (as he was in 1981) and in relation to his conduct thorcin.

Paragraph 4 alleged that the words in their natural and ordinary
meant and were undcerstood to mean that the plaintiff was gullty of

%

corruption, incompetence and dishonesty.

Paragraph 5 pleaded in the alternative to (4) thot the woris -ern

and were understood to mean that the plaintiff had committed sonc

fraudulent or dishonest act in connection with the purchase of the U
Queen. Particulars Ly way of an innuendo were given ascribing lofomotory
meanings to the use of the slang words "rip-off' and (Simmonds nust) oo

clean" and the rhetorical question "where the money gone',

Paragraph 7 stated that the words were published out of noleve
and spite, ond aggrevated damoges were claimed, In support thercol it

alleged the repeated repetition of the said or o similar libel ond tho

continued use of disparaging words of the plaintiff,

Parsgraph 8 claimed exemplary damages but no additional awazt Wi
nade under this head, The particulars in support thereof howev.x

included details of the repetition of the libel and other disp

%

words in subseguent issues of the same newspaper, In particulaxr it
spoke of the fact that the defendants on being informed by letter by o

appropriate authorities through Peter Johnson, that the Caribe Jveoor wos
/nct Caseso
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not o gift, and that ony statement to thot effect was incorrect,
none-the-less failed to publish the letbter or make any retroction of
the incorrect statement, Indeed; they repeated it and continued to

refer to the plaintiff as being a liar, a hypocrite, corrupt, dis

and depraved, amongst other things.

THE DEFENCE AND REPLYs

The defence filed jointly on behalf of both defendants denied (g) thot

the Labour Spokesmon had as alleged a wide circulation at home

(b) that the words were written and published of the plaintiff in the woy

of his office; (c) that they bear, or are capable of Dbearing the mc
N .

ascribed to thenm. They entered a plea of feair comment on o matier of

public interest.

In an amended defence put in during the course of the trial, they

added o plea of quglified privilege. Particulars were given in su

of their ellesntion that the beat was a gift and these weres
e Ly

(1) A TPress release by Morris Silver and Associntes Inc. of Dew T.rk,

U.S.hay o public relations fim retained by the St. Kitts/Nevis o«

Ind

Board which was carried in & May 1981 issue of the Coribbeon be owmi.

stoting in relation to the Coribe Queen that the Caribbean Centa:
£ ey
Lefion (CCAA) purchosed the ship, refurbished it and then donatc

the State.

The plaintiff in his reply denied that Morris Silver and .losoeclatos

Inc. 18 or was, at any naterial time his servant or agent or thet
9 Ly

boat was o gift, I pouse here to emphasize that the letter writion

Ty

Teter Johmson the Executive Director of the CCAL dated May 27, 1937,

advising the Editor of the Labour Spokesman that their publishe!

that the Caribe Queen was purchased by thar and then donoted to
Govermment of St. Kitts/Nevis was incorrect, is the letter which tho
pladntiff in paragraph 8 of his statement of claim stated was nover

published by way of retraction.
/(2) j; f:‘:t‘ ,‘{’)(ﬂ,’_ _,’yﬁ"b. e s
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(2) A stotement in the "Advocate' Newspaper of Barbados on fovo
20, 1980 that the people of New Orleans Ywill tomorrow present o i

ferry boat to the emall Caribbean Stote of St. Kitts/Wevis®,

(3) A Cave Hill University of the West Indies publication

Bulletin of Enstern Caribbean Affairs" Vol. 6 No. 5 Nov/Dec 1980 -

page 20, that an 85 ft diesel ferryboat wos a gift of the people of Zew

Orleans.

(4) Statements over the Radio and T.V. by the FPublic Nelatiorns
Qfficer of the Govermment of ot, Kitts in December 1980 that the boot

was o gift.

.

In his reply the nlaintiff stated thot on December 10, 1980, ¢
christening ceremony of the boat, he spoke at length giving detcils [
the transcction, and again to the same effect in the House of Accorip o

February 10, 1981,

Finally, in the reply the plaintiff alleged that in publishin The

words complained of the defendants were sctuated by express nmalico,

THE, TRIAL:

The plointiff led evidence of the papers wide circulation from Deslic
Hichardson a resident of the U,S. Virgin I«lond of St., Thomas. s
testified that he bought there a cony of the issue of May 23, 1947, fron
the distributor a lr. Ramsey and read it. The plaintiff hinscli oove

L GQe

eyidenoe giving full details of the ciroumstoneces surwoundins the 4
tion involving the two boats and generally with a view to establ
that at all times he acted with propriety. Witnesses were cnll

oty

gpoke in effect of the unsavoury light in which they held the »

after reading the article and of the meaning they attributed o wr

therein such as "rip-off" and "come clean'.

The defendant/appellant France did not give evidence but

Bryant did and was cross—examined at length. He called witr

/plointiffoe....
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plointiff was himself cross~exanined at great length by the delfent
Fitzroy Bryant in his capacity as Counsel for the firstenaned deferiiz

i

Irrance. Bryant remained alone in the role of Counsel for i

the egonclusion of “his cross—examinntion of Dr, Simmonds, on the o .oris

dey of the trial.

On this fourth day, Bryant specking os Counsel for France rdvi i

the trial Judge thot as the case developed he had come to the coc

thot he should Yassist the Court in this motter by going into t

box'.  When pressed by the Courty Dryant cdnitted knowledge of tho

ruling (which hod previously been brought to his attention)

should not appear as cdvocate and witness in the sane cose,

Secretary of Stote for India v Ix parte Bzekiel (1941) 2 411 =

at 556). I find it inexplicable how, if he had objectively o

legal and professional mind to all aspects of the case, he could v
come to the conclusion before the case started that he need not v

evidence in the motter when he was one of the two protagonists 1o thw

cage, Be that as it may, at this stage with leave of the Judge

(%]

appearonces were re-arronged and Dr. Browne who up to then wes ¢

with Mr. Meore for the defendant Bryant, sousht and obtained lo

withdraw from the defeonce of Bryont, and he thereupon entered o

Py

for defendant France, I mention this becouse the Judge made nore

a passing reference to it in the course of his Judgment,

The political background revealed by the evidence wos thot

Frence and Bryent were nembers of the St. Hitts/Nevis Labour Do

fomed the Govermment in 1979,  France was a Minister without ...

and Bryant wes Attomey General and Minister of Rducation, Heolth oo
Social Affairs. The plaintiff was then in private practice in 1. LG vor

and was not o member of the House. It was during this Laboux .oz

administration thot the Lismuign was damapged by the hurricone.

The plaintiff's porty, the Peoples lobion Movement won t

LI

Jin 10
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in 1980, Bryant logst his seat in the House, but Frince retod:

The plaintiff was mode Fremier (Prime Minister after Independe kN
sl
1983) and carly steps were taken by hin and his new Govermment to rot 1o
the St. Kitts/Nevis ferry scrvice and to do something about the ¢ o of

Lismuiga. To achieve these ends he sousht expert advice.

Aongst those contacted wos the witness Peter Johnson of o

ﬁfi mncj
U,.S.he, Executive Director of the Caribbecn Central imericon .ot
o5 the CCihy with o view to procuring o suitable vessel. ado

certain contocts in Loulsiana, he contacted the Govermmoent of Hh. Jitte

and put thenm in touch with cach other, He said he did not

Caribe Queen, although in November 1980 he orpanized alons with thoe

nternational Trade Mart of New Orleans the lounching of the e

the day set for the launching there was flooding and tralfic prol]

snd it did not take nlace.

In Moy 1981, hoving spoken to Dr. Simmonds he becone awnre of the
publication in the Labour Spokesman, the text of which was reco o him

¢

by Ir. Simmonds, He thereupon wrote a letter on Moy 27, 1987 4o

Iditor of thet newspaper, the first parasrnph of which reads)e

”I am aware that you published an article recont
1 the Lebour Spokesman claiming that the "o
Queen” ferry bo&% was purch&seu by Caribbenn C
ﬂ%@MQf mericrn Action oand donated by us to the Govoer
of Ut, Kitts/Nevis., That statement is not co
Moreover it is important to my orgonization; a
presume to the Govermient of St. Kitts/Wevis ti -
the record be set straight with respect to the it o

Yueen purchase,”

It then proceeded to set out the details of the part ployoo

CClle There is no disnute that this letter was roceived

of the Labour Spokesman on June 9, 1981, 4 photocopy was produccd %
the trial Ly none other than lir. PBryant himself. It is there
irdutitably clear that on June 9, 1981, Bryant know thot the Lood e

not donoted bty the CCLA, He nevertheless took no steps to correct the

erronecus publication on llay 23, 19861, of the faoct thot the oot

Joift ofeso.
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gift of the CCLA.
publicotions thereafter the
DOWATID,  More will be

and demoges,

NDINGS OF FACT

The Judre nade soveral

Before

70

pace Judsment.

T must moke reference to

credibility of the two protogenists

To compound the matier

soid on this

'“‘J“(/(‘Oiﬁk

the crucicl igcue of his

9@

he repeated in severol

some incorrect statement that

when dealing with oxpr

findings of foct in the course of

to deal with the findi

51
findings on

Simonds and Bryant, aftor

i T

himself of the need for caoution in approaching the evidence of T

plointiff and his witness

political
there was nothing by way of
sincerity

e therefore accepted

emphatically otherwise on the credibility of IMiteoroy

The Judge found him to be a most unimpressive witness, who

hesitated and prevoriceoted

ile pategorized him os

Ceribbearn Jurisprudence have I

one hearing’, ond again

Bolicitor of the Supreme Court

he took in the witness

Judge at one point devoted
Mr. Bryant. The lanmuage

perhaps
rasult of it 2ll w
the eyes of the Judge, who
Moore

with others, Mr.

and nede sutmis

Lonpuagse®,

[£351

- party or were under his

and truth of their te

their evidence os

a compuleive lior ond

ot

hox' 4

harsher lemymuoge than

that Bryant as a

ot the hearing

saions on the

most of whom were menbers of the

3 supervision and control, he £

cross-gxonination or otherwise to t

stimony, or to affect their crx

Toingy true. It was o

Bryonts

hefore onswering cuestlons in cross

aaid of him

seen one witness tell so many

loter stage, he said "I find thot

damonstrated utter contempt for t

There was much moro. The lor

12 pages of the Judsmont exclusis
& wd
used wog strony and maybe harsh. i

myself would have used, but the

witness was totally

gaw ond heard him mive hisg evidence

of thig a

use of what he termed the Jud;
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The Judge on the besis of the ovidence made the followins

of fact:

(1) That the decision to sell the Liamuiga
Barbados was taken on the advice of Burnett Corligs
ond Poartners an orgoenization cmployed by the Dritish
Development Division to adviee the Govermment of

St Kitts on the subject.

(2) In the light of the + million dollars in expenses
alrcody incurved by the boat in Jarbados, it wos

apreed to sell it. The sale was duly made to Vernon

Mlemning for $10,000 E.C., in the face of the altemmoti

recomendation Uy the experts to sink it.

D

(3) In procurin. the M.V, Caribe Gueen, UL

D placed the

o

Govermment of S+, tts in contact with the Cariltien

Central fmericon hction (CCAL). Of two boats put

Loulisana, It was renamed the MLV, Caribe Qucen.

The plaintiff Cid the negotictions on behalf of the

oy e

Govermnent and o bill of sale was executed for 377,0

U.S. plus $20,000 U.5, brokerage fee.

(4? The House of Lgsembly for the Federation having appro

the total sum of 397,000 U.S5. the nonles were romi
. F

Al

by the Treapury in 5t. Titts to the (itizens ond Southernm

[

Park in Lmui@aﬁgl to be held in escrow, by two payrier

419,000 U, 8, and .378,000 U.S.

(5) That at no time did the plaintiff personally sig

cheque, or withdrow any monies from the escrow account.

2t no time did

the boot wos 1.2 nillion T.C. and tha

plointiff make use of any paxrt of this money for his

personal use - rather the entire sum was cexpended on

purchasing and refurblshing the boat,

rent 1ied" when

ki
e

In this respect he found that "Bry

said in evidence thot he had at one time in his pe

& photeocopy of a cheque signed by the plaintiff for

but that it had Deen stolen, the more so beecause in
hours of crogs—cxanination of the plaintiff by Dryert “lis

was not put to hin,
ffer ™S e
/(,‘/ s s v e e

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



e

(7} He found that the Coribe Queen was not donated Ly
anyone, nor was it a gift to the State of St. Hitths

by the peosle of Now Orleans,
To support-the finding there wvas in evmé@ o
the agreement to purchase exccubed on August 29, 1980,

the bill of sale dated October 27, 1960, and the
evidence of Peter Joknson to the effect thoet it wos
not true to sy thot his orgenization the CCLA donoted

the boat to St. Witte/Nevis, T have olrecdy referred

to Johmsonts letter and will only add that he tes

that there was no acknowledgement of this lotter
e @

we now know thot the retraction wos never publis

the Lobour Spokesman.

(8) That there was no dishonesty or corruption on the port
the plaintiff in the entire transaction ond no
ovidence to justify the criticism that too much wos

naid for the Caribe Quean.

(9) That althoush the Liamuiga woe sold to a menber of

plaintiffts political varty, there was no uwlterior

wotive or dishonest practice involved and it was do

in the intcrect of the Stote. It wos in fact sold

private treaty, but the only other offer which

Govermment had wos one for §3,000,

Bryant in his evidonco had grested that the price wos

gave as one of his reasons thot he knew the boot had o good ong i,

ped with rador and hed o good radio,

This knowledge however turmed out to be what he knew of it

it wos daneged by the
the report of Dummett Corliss the surveyor who spoke of the o

bad condition of the boot after the hurricane,

Having made these findings in perticulor that the Yoot
“donated" he found the stotenent to that offect in the
to be defanatory. That Jryvent chose to vepmat it and the Lo

-
i
¢

to publish it, does not in the law of defamation absclve thom.
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found on an exanination of that

away the Liamuigza’ to his party activisty, end no smount of cxpl

will be able to help hin, it imported o corrupt and dishonest

the part of the plaintiff.

He found in the use of the words Yrip-off¥ snd "cone cle

right thinkings members of the public must have read those words

that the plaintiff stole the 1.2 million dollares which

e
Lilsid e

to the Donk in the U.S.4A. for purchos and refurdbishing the

specking for nyself, one toes not necd to stretch ones

conclude that v Cardiblean context e meardny of

any combination of words denotes dishonesty.  As for the worcs

clean” how often do those of us who arve engaged in the practice ol ¢

Criminal Law hear of Tolice officers exhorting prisoners to e

when it is thought thet they arve lyiny and being entrapned i

Judgest Hules, In the Tth clition (?Qm' of the |

(slang) neens = fraud - theft, - B
He also found the cuestion “where the noney gone” BUUIR B

that Dr. Simmonds had converted +to his own use the 1.2 nillion o Tk

the headline "Simmonds vyou better tollk fast -~ where the

in the comtext of the article was tontomount to an indictment i o
Token ond recd oo o whole he found the article to be ki S -
of the plaintiff and by way of his office asg Prenier of 4 .

Ht. Christopher and Nevis,

TNCES = FALR

Torning o the defence of {oir comment, we have olready ¢
the report cnrried by the Caribleron Renorter thalt the boot was O

the Bditown

by the CCLA was on incorrect statonent which neitl

Lalour Spokesman nor Bryant took the trouble to retract when od

it wos in foet incorrect, Bryont in his evidence seid thot oo o0 oot

‘o e e e
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see the publication in the Dorbados ddvocaote, nor that in the o

of Dastern Coribbenn Affoirs but only heaxd of then. .
produce trenseripts of Govermment controlled radio ond i
that the boat wos o gift,
The Judge then referred to the coses of Hunte v 8 2o
pp 319=320; Peter Walker v Hodson (1909) 1 K.B. 239 nt b
Newspapers Ltd., v Becker (1932) 47 CLR 279 at 30% and
"y view on the offending article inthis case iu
that the &@feméumtm were secking to cchicve
gensation by this bonner headline and the ot!
headings bal theoy found themselves cought in
impossible situntion where they could not
achieved such sensation and gtill effect o c
geparstion of facts from expressions of oplnlon
and thot they threw coution to the winds.
Having resard to these findings I hold
o matter of law thet the offending nrticle
be protected by o plea of fair comie
plen foilsg,?
EXPRESS MALICE
B abundonte, the Jud then went on to consider whothor
that the plea of fair comment had been estoblished, 1t wos des SIS

3

sart of the defond

the existence of express malice on the

existence of express nalice was expressly pleaded by the

the Lurden was on hiotoe wrove it,

The Judge in finding that it had Leen estolblished by the

BT find os oo fact that the defendonts aftor the
publication, roceived confimmation from the CU ..
that the Caribe Queen wos not a gift and they
recklessly disregarded this confimetion and
continued the repetition of the libel on some
twenty {20) occasions until November 1983.euus.
I can th fore find no hornest belief inthe
defondants, I find that they were cctunted by
express malice at the time of the DQHLlC(ilOw
of the lings article and thet thot
sole and dominarnt motive,”

In coming to these findings the Judg

carefully went t

casen, and recorded his full findings of fact, It is not necosoome Do
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me to go any further into this howevery because Mr. Loe More for il

appellants ot the hearing of this appeal, conceded thot once

.~

findgy, if it should so find, that the article was defamatory of i

plaintiff, he could not dispute that the repetition of the libesl A

t
knowledse on the part of the appellonts of its inaccuracy, could be resnrdeld

28 evidence of express nalice,

The Court wishes to record its aprreciation of the propricty of
Mre Moorets conduct in meking this concession. Such conduct is one
which thig Court ig entitled to expect from the Bar, Lut alas, i1 is so

uften found to be lacking.

The plea of faolr comient therefore failed entirvely, once it was

found thot the article wos defanatory,

QUALIFIED PRIVILEGE

The finding of express malice also disposed of this plea; and nothivg
more need bLe said on this.
THE APFELL

£k

On the basis of Mr. Moore¥s concession, only two issues vers 1-I%
¢

for

the Court to decide: (1) Is the crticle read as a whole defan:

plaintiff, (2) Is the aword of $75,000 unreasonable and excessive, Tr

the course of dealing with these two points, I will deal with M. @

complaint about the effect of whot he temed the Judge'ls ]

language.

IS TIE ARTICLE DIFAMATORY

I start out with the propesition laid down in Manitoba T

0 Manitoba Reports, p. TO that a man who uwndertakes to £111 o uilic off oo

offers himself to public atiack and criticism, and that the nublie

requires that o man®s public conduct should be open to searching cxiticl

At the relevant tine, Dr, Simmonds was the Frenmier of the Felerotion

Jof St. ChristonheTeseses
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of St. Christopher/Nevis, After Indepnedence in

o

he is constantly in the public coye, and that he is

himgelf and the affeirs of State in an honourable

1983, he was

g the Prime Minister, No one can dispute the faect that as oo
reqgquired to

and upright

devold of all taint or susplcion., FPublic accountability shov

obgerved in so for as the funds of the State go.

ciety where there are two predoning

Indeed in

cly operating politicel

-
=

the Lehaviour of the Iremicr is constently under the micros

onponents., After nll, it is sald by the exponents of

the Goverrment

Law, thot it is o leon end hungry opposition which keeps

on its toes,

In fulfilling their role in OVQOul*lQﬂ, which

not only bv the noking of political spesches, bul by resortir

medio, robust and intemverate langu

in dealing with -

ndversarics may Le used {Douglas C,J. in - 3arrow v Carilbb

Coe Ltd, (?9?1) 1T WL 182), However, there arc

An editor cor writer has only the genercsl right which

public to comment upon nmablic matters, In such o

make & folr ond proper coment, and so long as it is within

it is no libel.

ampbell v Spottiswooede (1865) AR &S TEY ot T00=T07,

Merivale v Carson (1887) 20 Q.R.D. 275.

It often proves o difficult and hazardous task

if the language robust thoush it may be goes Leyond

criticism, the lew of {efonation takes over. It becomes

difficult to justify, if it descends into ru?“ﬁndllfie

derogatory toms or exnrossions, The fact that slang words arc

not make the situntion any different 1f they are de

natural and ordinory meaning. It ieg true that the orticle uut

as a whole, but when within that article words are used which
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&

of having a defamotory meaning, the objective test nmust be applicd non

thot is "what would the words reasonably be understood o nean in

J

&

lipht of the surrvoundiny circunstonces as known to the ordinory pormw:

reading them? See Ivans v Jones (1962) 4 W.I.h. 502,

In Clerk & Lindsell on Torts (Fifteenth edition) in Chopter

20=2% Defamation undor the sub=heod "Construction of Lansua

"4 more 1ilaWMl view is tolken thon “"wunlly of
extent of judicicl knowledge of gencral focts
usages, and Judges do not now consider 1t neces
when on the bench to be ignorent of the various
mattors which ag men of the world they in fact

a5 motwe, ©

I venture to say thoet no Judse gitding in any Court in any ~rrt of

the Comwonwealth would interpret the vse of the words "rip-offV

conplementary of anyone,

The decision ag to whether the words ocre copatle of o defon

mesning is o guestion of low for the Judge. Whot is the particu

defmmatory meaning is o question of fect, ond the words alle

defomatory must be read in their contemt.

The Judge in his Judgument made o eritical examipotion of 4

and found the very foundotion of the article, namely, that the U

woo Tdonated? wag non—exiotont, e exanined the words Yrivi

Liamuige to his party activist and no anount of explonation wil:

hely him",  He found thot they would have been read by ri

gift te his

mbers of the public to mean that it wos o

AripeoffY that the pladntiff stole the 1.2 million dellare sent 1o the

Treasury to the U.0.4, to purchase the Caribe Gueen "corruptiorn surrou

the bootls change of hands® meant just whot 1t saids  Yeome clerr'y

ate falséficotion by the pladl

dishonest concealment or delibe

facts relating to the expenditure of 1.2 million dollaoxrs for the

of the boat: "Simmonds you better tall fast?, in the context u7 the

5

o clear indictment of lorcerys and thoe inprecation "Lord rove
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vhere the money gone?? imputed thet the plaintiff improperly cc

the 1% million to his own use.

I

Mr, Moore attempted to suggest aliernctive meanitos in €

each of the expressions rnd words used, none of which I an prej
wedoveed
their medtertel and ordinnTy

accept in view of tholr clear ne

He submitted thot the method of approach adopbed by the Juldge wns

t

t instead of ponstruing thoe article as a whole, he dissected 1T

by phrese, interpreted the neaning of those words and phrasocs,

¥

reconstructed it. T find this subnission to be artificial. Tho

reading the nrticle, would stop and ask hinself "whot

fripeoff mean in the conbtext in which I am reading it or what docs oo
clean” mean? One must I hold, detemine the meening ¢f the wores

oy

complained of and thon soy what is thelry effect within the cont

entire crticle,

b

This is exoctly what the Judge did, He said after exon

various words and phrasesg

"rutting these dLstPtxwr of the srticle
togeth ol di it o o ownole
the reprint aribbean Reporter heo

it, T hold as a Z”ttn. Qf law that it is 1y

defanatory of the plaintiff and in his cxflaaw
and that it wes skillfully structured o {
credibility on the part of the writer with thw
reprint of the Caribbean Reporter giving it
authority, an authority thoat gove it erroncous
infommation,”

T do not entertain the slightest doubt of the correciness

that the srticle wos highly defamatory of thw

plaintiff,

M. Moore sulnmitted ot the commencenment of the heard

that the findings of foot by the Judge were coloured by his excesocive

IS

intonperate lansuoge of o personal kind. This he said toended to i

that his findings were net objective, ddspossionate and/or judicil.

I hove indicated, the lanmuose used was strong, but it wos

v b
/réu\mg;ﬁ\:,ﬂ Ve ae o
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respegt of his finding on the creditility of Mr. Bryent.

o erucial issue in the case

‘ P o w e e ;.
The complaint night have hod sone senmblonce of velddity, (¢

it no higher than thot) if I found myself in an exomination of t

Judament ot variance with hie notericl findings on fact. Lo0n

not find nyeclf in this posgition snd therefore do not see

My, Moore!ls complaint.

T will therefore turn to o considerstion of the final poiit -

sorrovated domoe a8

plaintiff claimed

domages, The basig of the claoim under the hend of &

vog in the noin the nalevolence and spite displayed fownrds the

in the publication of the words, the vitriolic and disparag

the words used in reference to the plaintiff and the continuous »ow

of the defonotory statements, porticularly after they

basic inaccuracy in their sto faets, nanely, that the Caribe ;
been donated, or was a gift, The evidence is clenr thot 1t we I
fmemplory dome were olsc cleimed on the /
appellants deliberately calculated thot the money and/or adver
goined out of the sald publicsation and the vepetition thereof
exceed ond outwelgh the compensotion payable to the f.

In short they acted in the belief that the material advrntoy

in any form would excecd nny likely monetory loss,

The trinl Judee found this

fit and nroper one on o

award under both heads, However, he awarded damages under the ool f

acrravoted dangy the sum of $75,000, When he camoe Lo eonmeslil ol o0
S

oward under the heed of exemplory demages, he stated that oltl to
a fit and prover cose to attract an oword of punitive ox ¢ 1 Joie le
he would not make cny further award as that of 75,000 un 2

/ N
[
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gravated Camages was in his opinion sufficient in the clrcunzt: oo

of the cage,

It was the contention of Counsel for the appelients thot

award wos eXcessive. Purther he scid there were two Cefend

cage and 1f it wes found when considering the cuestion of exe

danieses as it affected then individually (presumabdy as Bditor

then the lower of the two

that there were two levels of 1iabili

being conteaploted should have been recorded, Instead of doin.

made o joint oward

included he sulmitted o fipure which revresented exemplory

Judpding fron his roaeh and could only have been awardec on

second principle enunciated by Lord Devliin in

964 L.C, 1129 ot 1226, nomely, thot the matericl pain io

themselves far outweighed the risks they ran in prblishing

L see nothing wrong in the approoch of the Judoe. Tt wost

in mind as pointed out by Counsel for the respondent that this ro WO

browrht against the defendants jointly. They filed one joint

L% no time did the anpellant France enter any plen that the o

e

ETIOE , ot

published withowb his knowledge or without negli

did not even give evidence nor did he call any witnesses,

refore in ny opinion no basis or nccessity for the Jud

differentiot

between than on the degree of liability or qu

Having considered the award of

275,000 sufficient und

aggravated damoges, he was olgo correet in his aporoach townrds o

or punitive don are no longer recoverable in

defamation unlecs the compen

ntory or ¢

eV
insufficient punisiment of the defendont,

1972y Aol 1027, Tale 1972, 1 211 E.0.

In this casme, T would

domages were ot lorge, & host of faetore therefore fell to Lo oumallored

SUCY Tlseee e

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



20,

by

such as the motive and conduct of the defendants, the circumus

surrounding the publication, the noture of the lengvage used, snd

effect 1t wons likely to hove on the orxdinary reader. Such furthoer

Y

factors as the injury to the plaintiff's feelings, the grief

experienced; aggravated by the high=handed, insulting and contus
behaviour of the defendants causing thereby injury to his pride and seli-

confidence, algo fall for consideration. Lastly and by no mes

he was the Premier and Head of State for the Vederation of 8%,

and Nevis and o professional mon with a wife and children,

The starting point in considering the asdequacy or otherwise of the

e

awards is the fact that the Judpe found evidence of express malice

the part of the defendants. This finding could not be digputel as

Mr. ¥Hoore congseded, once it wos found that the defendonts made wep
publication of the inoccurate statement thalt the boot woas donated, after

they had actual kmovwledzpe of ife insccurncy.

I quote from Clerk and Lindsell on Torts (Fifteenth edition

#The spirlt and intention of the party
publishing o libel aore £it to he considered

by a jury in estikmating the injury done to

the pladintiffesseess It is more grievous

to be defamed out of personsl spite and i1l
will than through mere laock of proner care

ond consideration. The malice which aggravates
danmages 18 not merely the absence of right
motive as in the cose of privilege but the
presence of some bad motive. The jury nay even
teke Into considerstion the whole conduct of the
defendant subsequent fo the publication - "{rom
the time of publication down to the time the
verdict is given" - as evidence of "the spirit
in which the publication was made. {See Proed
v Groham 1890, 24 Q.B:De 53).

It will be o matter of ngerovation if the
defendent has on other ccecasions disparaged or
assailed the plaintiff's reputation, or if in the
contuct of the litigation he has shown o gpirit
of detemined hostility or hasg persisted in
unfounded Imputations and introduced new OnNeS:sves’

This stotement by the learned author covers the conduct of srpolicnt

Bryent like an unbrella., We know the offending publication wr

Mey 23, 1981, The letter of Peter Johnson of the CCAL that *

e o
/’21&3 D leenee
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bealing first with Singh's case; he wog awarded in Guyane in

the sum of $3,000 for a libel published of him in the wey of his

ne o Mogigtrote. I do not regord this as a suitable comparis

cny event, 1t was in respect of one publicotion only.

In Gompton's cese, the trial Judge awarded {60,000, and the O owt

of Appeal reduced it to 35,000, In so doing the Court said
drmoges were so excessive thot no jury could reasonably have siva
This however appears to De the approach when the jury is involved
Compton®s cose wns not tried by a jury. In cases whoere the
assessed by a Judge alone; a Court of Appenl will not intexfere
it is shown thot the Judse hes oeted upon o wrong principle of low,
nisapprehended the frets, or has for these or other reosons made
CLTONGo estimate of the damage suffered.

Davies v Towell Duffryn Associated

-~

Colleries Ltd. (1942) 4.C, 601 at 616,

Cassell & Co. Ltd., v Droome (1972)
1 A1l DR 001,

It wog the submission of Counsel for the rospondent that

res and be pointed out that in C

hod properly asseassed the domars

cage, it was only one publication. I have rend this Jud
fact there were two publications of the defomatory matter. e
foature of Congton's case ond this case is that at the relovant

cr for the Stote of

nlodntiffs

iremieri, Comyton being

ihat ig as far as the comparison goos. There wos no sustoined of

Compton by the defendant O0dlum in the Crusader Newspaper, and
written of Compton were besed on the factusl sale of land to himsg
the defence that they were true in substonce and in fact, and wos

comment on o mottor of public yterest,

There was no foctual basis for Dryant's :

4T g
LIS .‘51130.

[ X B E N
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Taking into account inflation over a period of yeors, it covld

be said in any event that an award of (35,000 in 1978, compores with

an award today of $75,000,

T om fimmly of the opinion that the domeges awarded cre rof

gHcessive, In the end result, I would dismiss the oppeal ono coilt

the award of the learned trial Judge, with coste to tho resporders

Le baxed.

Bl Jolny (oo

Lo Lo RODOTH.I,
Chief Justice

1 agree,

N RS, AT R e R 0

1 Llso agree.

N Y(V‘ST“'

TSRV AW S 5
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