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SAINT VINCENT & THE GRENADINES 

IN THE COURT OF APPEAL 

CIVIL APPEAL NO. 16 of 1984 

Bli1.I1WEEN: 

RAN.OOLPH RUSSELL 
and 

L~ ROBERrSON 

Appellant 

... Respondent 

Before: The Honourable Mr. Justice Robothom ... Chief Justice 
The Honourable Mr. JQat.;1.ce :Bishop 
The Honourable Mr. Justice Moe 

App~eti. ll. Matadio.l and A. Williams for Appellant 
o. ·-syi.v.ea.te~Q..O.u ~~ ·R.r Williams. Jo» ReaR@dez,.t 

19851 Dec. 9 
1986; March 17 • 
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Thia is an appeal by Randolph Russell, a businessman and propri.ot,.,r, 

against the decision of Mitchell J. who g:r:anted Luther Robertson, ::.lso c, 

businessman and proprietor, ( 1) e declaration that he ie entitled to ::. ... :;_ 

that piece or parcel of lend being Lots 4, a.n4 44 si tua:te at Lower hh,cLo 

Street, Kingstown {2) a perpetual injunotion rest~aining the c.ppel1: ,J; 

by himself hie servants or agents from entering or crossing and/or 

exercising acts of ownership over the respondent• s property being L:.;-~r:; 43 

and 44 o.t Lower Middle Street, Kingstown, and ( :,) & mandatory inju:nc·':-:: ..•• 

ordering the appellant to pull down and remove the mall ohattel hous0 

erected on the respondent's said premises a.t Lower Middle Street, fr.::.:.~:~::: 

whioh the respondent is authorised to do so and claim the cost of 

dis::umtling and removing. Damages for trespass in the mount of ~~3, -~C' • •\J 

(special and genercl damages) and taxed costs were also awarded the 

respondent. The appellant's counterclaim was dismissed. 

While I did not allow the· absence from the record, ot a fcr:1:,,l ,,~.:.,0: ~ 

to prevent my consideration of this appeal, 1 t must not be regardod ,.~; :;:Co 

/viow to ••••• 
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view to be taken whenever thero is a.n ociaeion to file the ordor by 

the party having its carriage. 

Learned Cotmsel for the apr,ellant subJ.i tted thn.t this case cr.;rct,· ., __ .:- 2 

into a single issue, whioh he described as li0, straight contest:., h,t,,:,:.:o:: 

title deed No. 696 of 1970, de.tad 4th May 1970, by which Lyric Tlwrt:co 

Limited conveyed to Luther Robertson Lots 43 o.nd 44 mentioned r.bove, :~.:.,~ 

title deed No. 407 of 1973, c~o.ted 8th Max-ch 1~'73 by whioh Gladys ./,.r1i:12. 

d 1Andrade conveyed a part of Lot 44 to Joyce (also eo.lled Molly) Cei.1: .. "·-' 1·. 

Counsel conceded that th&- pro~rty -0orweyed by t,;.:µe doed No. 40.:; 

o~ 1959 dnted 23rd May 1959, wns the srnne property mentioned in title 

deed No. 696 of 1970 and that the validity of the latter deed de:~anC: ;;;r1 

upon that of the fo:tmer deed. Put another wey, the deed No. 696 o.f 

1970 stood 0r fell with deed No. 404 of 1959. Mr. MatadiaJ. n.greu<: 

if this Court was satisfied that title deed No. 404 of 1959 was r. vr 

deed, then this appeal must, of nocessity, fo.i.l; and also thct ce:~d,, ,~,. 

407 of 1973 and 408 of 1973 would have no legal effect. 

Lee.mod Counsel attacked the validity of deed No. 404 of 1959 9 ,t::' · 

two reasons why this Court ought to find it to be null nnd voic1t (i: 

Arthur ColECJ.an Gellizeau was nar:ied therein as the adoinistr::\tor of ·;;::,c, 

Estate of Edwin Martin Gellizeau but he was never such ad.c--nini::itrr~tu1, 

and (ii) at the time when the deed was executed Gladys Adina d 1 lmd:..•·,_l:l;J 

had acquired adverse possession in Lots 43 and 44. 

In dealing with the first reason Counsel quoted the followic.ie 

frora the Judgments-

11 ......... Arthur C:Jla1an Gellizeo.u is 
described in the deed as adrainistrator 
but there is no reference by which it 
could be gleo.ned that Letters of Administra-
tion were actually granted to him. The 
references suggest th2.t the Lottors of 
Administration were grnnted to Conrod 
Fitzallen Gellizenu." 

/Counsel also ••••• 
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,. 
Counsel also read extracts from a power of c.ttorney whereby C 

Fitzallen Gellizeau was appointed by Arthur Colooan Gellizeau (1 r::1 . ., "· 

refer to this document lnter), and sulni tted that the 18.tter h::~d Ee 

in the capacity of an administrator to appoint the fo:cner. Learnec 

Counsel contended that since the deed described .Axthur Coleo.nn GeJ.H=::;e: t., 

in that mnnner or capacity, it had the legcl effect of rendering t}:,.:.. :: ,:.,: 

a nullity. 

Learned Counsel for the respondent sub:nitted that upon a CG.reful 

consideration of the power of attorn8y .:::nd of the appropriate part of 

the deed No. 404 of 1959, there was no more than a :r:i.isdescription ()f 

Arthur Colemr:.n Gellizeau; and, in law, this could not be said to vi ti ·.u 

the deed, the purpose of which was to transfer the property th,:;rein 

clearly indicated 9 from one identifiablE, party to another identifir::.~)lc 

party. In Counsel 1 s view the operative part of the deed was w12.::il:i,:'1 

and as long as this was so, then the property passed between the · "'"" ·; ' ,,.l- ',1 ~ 

therein named; further, that the o.ppellant Rnndolph Russell cou1c' 1 " 

a case brought against him personally, by Luther Robertson, seek b ' ~: .d· 

the deed because he - persona.lly - was neither a party to thc.t deed :c•c:r: 

one who could allege that he would suffer prejudice by any r::lisd 

of Arthur Coleman Gellizeau. 

The relevant part of the deed reads like this;-

li'J.filS TN]):El1TU1lli is made ••••••••• BE.TWEEN 
ARTHUR COLEMJIN GELLIZEAU •••••• Administrator 
of the Esto.te of Edwin Martin Gollizeau, 
deceased, (hereinafter referred to as 11 the 
Administrator") acting herein by CONRJrn 
FITZLLLEN GEJ.LIZEAU •••••••• his duly consti tufoc: 
Attorney (hereinafter referred to as nthe 
Attorney") of the FIRST P!i.RI1 and NLRIE OIDA 
GELLIZEAU ........ EDNA MARIE GELI,IZEAU •••••• and 
HILARY Sr:I1ELLA GELLIZFJ\U ( hereinnfter called 
11 the beneficiaries11 ) and actil:18' herein by the 
said Conrad Fi tzallen Gellizeau as their attorne:r 
(heinafter referred to a.s 11 the Attorney") of thu 
SECOND rAm: and LYRIC 'r:HE!,TRES LTD. a company 
incorporated under the provisions of the Conyin.nic:L 
Ordinance ...... and ha.vine its registered offico ;t 
Kingstown ........ (hereinafter referred to as 11 the 
Company") of the TillRD Pll.RT •• " ••••• o ••••••• " • " " * 

1
' 

The power of attorney frol!l Arthur Coler:um Gcllizeau to Coni·.~c2 
1-r.,s t,, r· ., le,,,., 

/.f:1..L L.Jr.!...L . .1-~•• • • • 
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Fitzallen Gellizeau showed unequivocally, that Edwin Martin Gelli'i:c<;,,: 

died in St. Vincent on the 1st September 1952, intestate, leavin": t:,; 

said Arthur Coler.mn Gellizee:u, his oldest nephew and oldest next cf 

survivine- him. It also st2:ted clearly as follows:, -

"KNOW ALL MEN that I 1,rthur Cola:ncm Gellizeau •••• 
by these presents hereby appoint Conrad Fitzalle~ 
Gellizeau •••••• to be r.1y attorney to obtain a 
Grant of Letters of Administration of the Estc,te 
of the said Edwin Martin Gellizeau deceased fror:i 
the Suprern.e Court of the Windward Islands i:1nd 
Leewflrd Islands •••••• for me o.nd in my name and 
for my use until such time as I shall myself 
obtain Letters of Ldministration of the said Es.tate 
of the snid Edwin Martin Gellizeau, deceased 

To sell any Rea] or Personal property of the Ji/stccte 
of F.ilwin Martin Gellizeau deceased and cive ;ocd 
receipts for 2,J.l purchase 1;1oneys pa.icl to him in. 
res11ect of such sales arnl to account for the 
purchase □oneys in respect of such sr.les ••••••••• '' 

The power of nttorney, which was d2.tecl 4th Nay 1959, was ro{~i3tc:.r .. ': 

at 2.55 p.m. on the 14th Tiay 1959, or about nine days before the eke(\ /i'\, 

of 1959 wns executed. 

As I understand the deed, a.11 the :Jurvivinr,: next of kin of tho 

Edwin Martin Gellizenu, who lived outside of St. Vincent i.,nd who wu.·u 

interested parties in the Estnte, appointed Conrad Fi tzallcn Gell:l.zc.,·"..: 

as their c:,ttorney, o..nd he then so-u,.nnt to t·i.ke steps on their behalf w: _, c: 1 

he was er.irowered to take. 

On the 19th May 1959, Conrad Fi tzallen Gellizeau by virtuo of tLt: 

power of attorney fror:1 the oldest survivin{'.' next of kin, ap:)lied /u:c 

obtained fron the Suprer:1e Court sitting in St. Vincent letters of 

ad2::1inistration cf the Estato of Edwin Martin Gellizeau. He then 

subsequently took stepr, to sell Lots 43 2.nd 44, Lower Middle E3tn,ct -- i, •• 

property described and del:Lne;.0.ted in the deed 404 of 1959. 

attorney from Arthur Colen::m Gellizeau authorised Conrad Fi tz,alle:· 

Gellizeau to sell real property of the Esto.te of lil<lwin Martin Ge12.izo::.,,. 

The other next of kin, nonely Marie Olc;a Gellizenu, Eclna Marie ~·:cE:i 2~,:c,,, 

and Hilary Stella Gellizeau, authorised Fi tzallen Gellize£,u to ct iu: 

/their ••••• 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



their attorney in the transaction with Lyric Theatres Lirai tecl 2.n.11 t: 

confinned and rntified the sale of the property in which they hc:.c1 

interest. 

In his jude,I!lent the le;:i,rned trial Juc1rte pointed out that 

"That erant of letters of ad11inistration of 
the Estate of Edwin Hartin Gel1izeau was 
never •••••• rovoked by any expressed judicial 
act. '11he status of an adr:iinistrator is 
conclusive a.gainst all parties and in all 
courts until i:iet aside. 

Both tho plaintiff and th,3 defendant in 
their respective pleadine;s r;,ccept that Conrad 
Fi tzallen Gellizeau was the quly ree-ish,red 
attorney of Arthur Coleman Gellizeau who wns 
out of the jurisdiction of the courtu ....... 
The references SUfieest that the Letters of 
Adninistration were granted to Conre.d :B'i tzallen 
Ge lli zeau ••••• "' <.) •• f.' ••• i/> • c ••• °" •••••••••••••• 

It does seera thd the identifiable 
beneficiarieD on the intestacy of Edwin Martin 
Gellizeau consented to tho grant and acted upon 
such a erant in terms of the ic1ent·ure 404 of 
1959 by which their interests were transferred 
to Lyric The2,tres Limi tec1. 11 

Two questions arise. Firstly, were there parties to the (:c:e '.!: 

could be bound by it? Secondly, j_f so, who were these parties? 

first question must be a:1.riwered j_n tho affin:1ative because there Wt;re 

ascertaj_nable and clearly identified parties nentioned. The seco::ic: 

question can be answered thus~ on the one hand there were the surr:i.v.i .. 

next of kin of Edwin Martin Cellizenu each of whom was actinc:7 throct;l: 

Conrad Fi tzallen Gellizeau, and on the other hand tho re was the co,. 1 • ,:· --~ 

re:~istered in St. Vincent. 'l'he survivine next of kin (Arthur Colet 

Gellizeau, Harie 01(3':J, Gellizeau, Edn2 Marie Gellize::-i,u and HilerJ :.:_:-t,E,_: -

Gellizeau, were conveyinf,; pro1)erty to the com1::iany known as Lyric c:: 

Limited for which Randolph Russell, gs its r::ia.nagine director, nctoc, Jr 

the transaction, fully awc:1re of whnt we,s beine done. 

'I'here was no further complaint by Counsel about the d(3ed 401; r:,f 

as it stood, and it is unnecessary to deal in nny detc.il with it. 

will suffice· to say that Conrad Fi tznllen Gellizer:m ,:md RD..ndol;1h '~:, 

in their rec,pective capacities Et the tii.1e, o,cce1-ited the fact:; 

/I c::~~*• ~-

'·· .,,,. 
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I run 1.mable to say that the reference to 1'.rthur Coleman Gell:~; 

£ts a,dministrator of the Eistate of Edwin 11artin C~ellizeau had tbc 1l 

effect of rendering deed No, 404 of 1959 null and void. 

relied on muut therefore fai.l. 

The fi:r,_,t :c( 

In deal in~"': with the second rec:son for attacking the deed, rn:..eJ/. v, .. ~; 

when it was executed Gladys .Adina d'Andrade had, through adverse 

acquired o. title to Lots 43 and 441 learned Counsel for the '1.ll,":1 1
, ~ t 

sub:ni tte11 that when the company nurportod to rmrchase the propert:• 

question, that was not a g·ood or leeal purchase, because, 2,ccoT·C:l.::: t ~ 

him, the Attorney had 1nothine' to convey and the oompany boutl-:t 'r:c · 

then later, in 1970, the comp2.ny cold 'nothing' to Luther Robert r··s, 

-;nay be appropriate to po:Lnt out here that in the course of his :,.:t· 

Mr. 1'1ato.dial alno contended that ·che company~ through its gEJr.E::r 2 L 

Robert Rusr:iellt was always aware of these facts. 

Counsel aoked this Court to fin<l th:,t 

enteI·ed into possession of Lots 4.3 cmd 44. ei t11er 0ftcr l1er 2.'ll!1t uE:,J~\ ~L 

Gertrude Gellizeuu died in October ·1939~ or following the dec;t'.1 of 

uncle :b.idwin Nartin Gellizeau, in September 1952. ( Caroline C<::.,:t 

the sister of :&lwin rtartin); ( 2) whichever date was accepted, ::':-

thereafter reraained in continuous, undisturbed e..nd exclusive poE > .. ::i.c 

for a period of tiri1e in excess of the statutory twelve years; \ > / 

she thuo acquired a crood legal title to the two Lots at Lower iiJi,>:2 

Street~ (~) that she later conveyert or transferred title to a:~-.::·. of 

the property to Joyce Gcllizeau, from whom the ;:.~k)pellant 6Dt po•o 

AB I understood him\' Mr. T-iatadial coI1ceded that j_f it 1,1a::J dc}c 

that on the evidence before tlrn learned trial Jude,e, it was e. 1;,:Y.'( · 

finding t 11at Gladys d I Andrade was not in adverse pos;:,ension of 

property thon ohe had no title that c-;he could convey or tr::1!1s£\,r 

deed 404 of 19 59 raust be regarded as a valicl deed properly coEve:v i_.n ;· 

property fro:;;1 the G1.u:-viving next of kin of Edwin Gelli zeau to t}i ::( ::,, 

/Learned •••• 

It 
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b1.:.sis in law or on the fact;;~ for findine; adver::e possession 

He nuhni tted that the facts ,)f the :11atter revec::,J.od c, . 

gro\.llld3 of ,iossession. Firntly 9 raadyr; d I Andrade claimed thE,1: :·: 

entered into and wc>.s entitled to possession as a devisee u.ndHr ·'-

of Cc:,rciline Gertrude Gel1izeau and secondly1 sbe relied u:ion 

the srnne ti:ue lJe :referrable to a lt:t:a1 ti t1e 

find tl1::rt the tota:Uty of the evidence but r,ore expecially the:· 1:,,c:x1°;·+ :7 

evidence in the 02,ne, le(' to the irrestntilJJ.e c~mc.Lusion that .J 

d I li.:ridrade could not te Haid to h::1.ve been in exclusive r,ossessiu:·· 1 • . H<L: 

,;nJ e use and benefit; and tliat 1r1rnn she W3C occupyinr; the 

was doinf; so with the consent o-r a.,iprova1 o.f the other bcmefi c:i z.r~,.!, , 

T.,ear11ed CoumrnJ. ur{{ed that c~.:::. 18.te as .June 1970, when deed No. 'IO l 

Ccunsel that j t was clear th2.t up to 1970 G1o.dys AdiLa d 1 !.:nd:radc · , '-

the :i.ntention i~o possess tree :>ro:::;erty, I,ots 4 j hnd 44, for }-;erse l.f 

If in the in::c;tant appeal, this Court :fourn: as c, fact - as 1,.:. ,:,,:r:< 

Courwel for tho a'.:•·ie1Ja.nt has asked us to do - thr~t Gladys i\diu., c~ • 

fir,::t entered into nosser.sion or Lots 43 and 44 in Se:itemLler ·1r:i 

it is c1e;;,r frorn the evidence tl1at she cannot clGim to have beo:::1 i,.-

un.i.nte:eru:,,terl or undiffturbed =::end conti.1~uoL:f, ;:osse~1sion for 12 l:. n,. 

to ::,os:"1es[;1i01 wan rn,t accepted c1.nd Yas chal1en:::;ed in Court in 'i 

por:::se;ssi.on did not continue without a cJ.;:;i;n a(Saim;t her fer rE:c·)Vr:,~:· 

the ln,nd. Conse~uent1y, a~ I see it, ~~ must succeed or fnil n 

to the factR which aro n'c<Ywn to hr've existed from 1939 when Car,: 1 i_; 

Gertrude died. 

':I.1he i'ollowir~c ~~acts are he]yful. 

/At the ...... 
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8., 

i.t the d.:ite of the death of :Dc1vid .i atrick Gellizeau in 18841, · 

the legal ownnr of the rro1H:rty referred to in thi.s rrn_,,eaJ. as l.o t'.,; 

44. He died testate, leavL11; the pro:perty to his eleven cbild::.:vr:. · · 

w:1om were Edwi:--1 ~10,rtin Gellizeau ::1.nd Caroline Gertrude Gellh:e: .. :.u - c. J.. ..... () 

1'>11ort1y be.fore tlw de,1t}, c,f Caroline Gertrude or, the 8th ci: . 9 

her brother D1win 1.1artir:. 112,d bccrn;1e entitled tc\ E\ 9/11th s~,:~re or .,. 1, r:: . .ct: 

ir. additio:n to his mm 1/1·tth share or intc~cest :u:: tlle property; ,,.21c• "~ 

C>rolinr; Gertrude, h8.d rier own 1/11th shc.,ro or interes:t in t~1e .... " 'J'r; • 

row Caroli-re Gertrude died test,~te and by her will dated 1 :itL :i1ece · .::rn.· i 

as sole executor. 

dev:Lz10~3,: (8.) •· .. u .... c:.11 ::q share or interest in tot 43 Liclcl 

...... ., ... ., the residue of 11I,f real est,.J.te ,·:nd all 1~1y l)ersonn.l e: 

ay brother :.}!win I:2.rtin Gellizcau absolutely.· Gladys theroby 

cmtitJ.ec1 to 1 / 11 tb share o:r:· intore"1t in Lot 43 alone. S'he had .. 

or intere11t in Lot 44 ■ °8(lwin liartin became entitled to r,n eiidi.L 

1/11th slwi·e or interest in Lot'· 44 thuc /~J . .vin"'.' him the entin:: 

Now t:1A learned tri.al .Jud gr, found that there had been ~: n. i. · 

between Carolir.e Gertrude aed ;dwin hart.in and tr1at in 1939r fo:'1• 

death 1 J:e became seir,ed in possoHsion of a:.1 the p:enu.:3Ei;:J of L.Jtr., 

~ertrude hqd devised to GJ.nc1y:i Ad.in~ Gellizeau, later to be~ome, 

On fre 13t :eDtGJ7!ber ·1952 Edwin l c1.rtin C-ellizeau die(:!o 

next of kin vrnre ArthUl' Coleu,m Gellizeau, 1'w.rio Olga Gelli,;eau, 

h::,rie Gellizcau and 1!ila1.~y :.3teLl.a Ge1 J izeau. 

It was not unt:LJ the; 19th a;; ·1959 th2.t Conrad Pitzallen JC .. 

T,cew2.rfl Islands , lettcr:1 o.i' ad· .inistn~t.i.on to 2.11 the eDt.::.te 

/Lcr:;:i. 

t i 
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' t.... • 

:Martin Gellizeau 7 deceased. This grant was ;.~ever revoked and it 

therefore remained a valid and conclusive document. 

judgment ( there was no e:x:hibi t on the Hecord l)efore this Cour( 7 

original grant showed inte:i~ aJia that Conrad Fi tzallen Gellize~LU 

-~1.~ { 
\. ~. "\; 

.., ..... 
\:,) •.,. 

full power and authority "to demand receive rn1d take into his ha:r~d:::; 5 c• 

and possession and to administer ••••••••• the roal and personal e~: :;,:,L, c·.t' 

the deceased, anc. the same well and faithfully to dispose of :b ,, 1'.:.w 

course of administration and to do and perfonn all such other thins;:~ ;:,,;: 

administrator ought to do'J. 'rher(:fore, as Li tohell J. observeci. ~ -

"He could effect a conveyance of the property 
and marshal the assets and liabilities of 
the estate. ':?he land of the deceased Edwin 
Martin Gellizea.u vested in Conrad Fi tzullen 
Gel1izea.u as his personal representative for 
the ,JUrposes of administration.·' 

About three months or so before Edwin m:i.rtin Gellizeau died, · ~i-

Theatres Lirni ted was incor~)orated under the Com:~1anies Act, Chapter o:::· 

the Laws of St. Vincent. 

o.nd the directors were 

Ite registered office waG located in 

(a) Luther Robertson ( the respondent· in. this. ,- T "l ::: "! \ a1>1.e,.,_ ... 1 

( b) George Eobertson ( the res)ondent's father '1 . t 

( C) . , Randolph Russell ( the respondent's nephew) 

( d) Othneil Sylvester ( the resJ)ondent I s brother) 

The last mentioned director was also the ca1rpa:ny' s solicitor and i::1 K· 

solicitor for Randolph Russel}. One H. Ho be rt son was an al terrv :Gt.· 

director. 

Sometime in 19 59 Elg'reemcmt was reached between Conrad Fi tz;:,;:J e:, 

Gellizeau, 2.cting on behalf of the surviving next of kin of Edwin ~ 2:r•➔;:L 

Gellizeau1 deceased, and Tiandol1Jh Ilussell, the appellant, acting •,J:1 

behalf of Lyric Theatres Limited of which he was managing director,. 

written agreanent was drawn up by the conr1)~'' s solicitor ( aud ,,.~.:i.c -';o:::· 

for the appellant) and according to the testimony of the ,q-'pcJ.1:::.; 

/
11In pux·suancu ••••• 
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11 In 1mrsuance of t:r.is agreernent•!••·•a deed 
of sale was executed for the two 1)ropertie::, 
lots 43 and 44 and then a swJare.te deed of 
~1ale in re::r;)ect of lot 73 to GH:) peri;onally. 
The deeds wore executed by Conrad Gellizcau ••• 
I was present when the: .'.J..greemont was made. 1

• 

r.1:herc .is no doubt or dispute that the av:rellant was then sr::c~i, 

after the company's e.ffairs, and indeed he dc,;i d under cro:::;s-e:x.rn:;tr:, ~::. 

"I I1urchased Lctn 43 and 44 in queDtion on 
belw.lf of Lyric 'I'her,;tres Ltd. I ogreed to 
purchase for t:,s,000.00. I obta.:Lned a deed 
of purcha::w lTo. 404/59 in wh:Lcb i.t was 
stated that the purchase price was :~8,000.00." 

Not long after the 1rnrchaso of L'.•ts 43 and 44, t:be ap:Jo.ll:.1~t 1 .rt 

there, to aavi~e her of the sale. According· to tho appellant~ 

clai1,1ed tho,t she wns Ow'll(::r of the property having been in ,)ossc::cu · · 

over 20 ye ....... rs. 

Notwi thstFmding this n,dvice from the c..:ppellant and the al J. c 

by Gladys d'Andrade 9 sbe did nothing to upset tbe trrmsaction b,,;1 

Conrad 8-eUizeau and Ly:do-, '1:he€.tres Limited. Hc:.ther, effort,::; 

to get Gl<1dys d 'Andre,de off tbe land; or~ to i,11t it a diff nrcr t i: : ~ 

recover posse~rnio:r. of the ln.nd. Actions were brought by C:.mr;·.1.~ 

Fi tzo.llen Gellizoc,u ;m.d Lyric Theatres Liuli ted against Gladys 1,'1 .. c' 

2.nd Be2.trice 13:rowne. rrhe fi.rst :1.ction to be lirought wa,::: th:1t 

.Fl. t:z,allen Ge11izeau ag2in,,t Glndys d I Andrnde. The plainbff ~-' c: 

No. 68'b of 1959 cl::,imed roccvery of '1ossession, .::.,.,c, did tho U. 

c~sc No. 80 of 1960. 

the Fi:ecord before us in No. 68b of 1959. Ir, tho defonco fi] 

of 1960 t.'.'10 defc;rnJ2nts mt.,Tely auserted thz,.t they are in i'Of:;:,c,, 

hereditrunonts and ·Jremi::;0:1. 1l1rwre no a::<scrtion tho,t Gl 

was owner liaving· been .i.n po[;session for more than 20 year::.;, 

ree,sunablo to infer tliat if c:he did tell the: ap11ellant ,rn i.:r: ·i·:, 

not ready or au.i.ck to p1ead and prove it in ·1960. It L, but J 

/point.,. ••• 
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11. 

floint out tho.t CaDe No. 80 of 1960 we s never d0cided on the 

The rt"cal issues raised were never resolved as the plaintiff:"'1 f· 

nppear at the trial; and in case 68b the plc,intif.f f3,iled to 

2, case ;judgment being entrJ::·ed for tho defendant. 

Lee.mod Counsel f;)r the IJarties referred to C,i.Se No. -187 

it is irrelevant to trw clec:Lsion on the validity of deed Ho. 

It will suffice to point l)Ut tlmt in the 2;tatC1,!3nt of Cl:'im dc]j_; 

30th Novanber 1972 - more tltm~ 10 yeo_rs nfter the, date of the c'.;_ 

c,~se No. 80 of 1960 - Gladys d I Andrade ,:..ss,)rtod ( t~) thr,t slle 0,: 1 

prerniGes known as LotG 43 ::mcl 44, exclusively 9 from (Jctober "i 

was forced to leave in October -1970, ( b) tho. t sho enj oyod the l, 

profits of the premi:,es absclutel;y durh1g tb2-t perLod rn1d ( c) 

w,•.s c:" devisee under the wi:U () r her aunt Cctrolirw Gertrucle Gt,L' izc. ,_t 

( who d:Led on Uth October 1939) nnd by it she is entitled lega.i 

_;:,o,mer:Jsion of an undivided iJ:mre in I-ot 43. 

war, dated ·15th December -1924. 

Caroline Gertrude' 

Hy that Statement of Claim Gladys Adina d 'Andre.de sought t,J .1.'I· ,, · ,:: 

a lawful title ;::.nd on :prescription at ler-1.st in respect of Lot 

presoriptiun in .ro::ipeot of Lot 44. 

'_?he lear:r::ec1 tr:ial Judge found the.t her actual entry intu 

of both Lots was initi,,.ted by trrn deviso in the will. 

I tnrn r.ow to the l~',w which I rr,go..rd :cw c1• ·ipJ ic2blc. 

rt,fe:r to ,Cc c2r::e decided by the West Indier:i Associated ~~tateG Co.u·L 

1'eal ( a:, it w:::.s them known; 1 :ir, this jurisdiction:: Civil A ! c -1 1 

of 1976 botweeE Gerald :i'ol::•rd, ;,ttorney for ilc,ry J.ktthE:wn ar;c E: 

Stevonson, ucNisees u.nder the will of Atha1ine Mctthows, docc-,~1sc('. 

i-!iLj,?JD llick. 

of Berridge ,J. who ordered thot judgment be entered f,n: WillJ1,0.:1, 

the ;;round thnt lw bad been in undisturbed po::Wef,13ion uf the J 

r:;ubject of tr:e claim, ( m1d tha.t Gerald }'ollard wmJ ki.rrrJd from Yr::· 
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the nctim0 by sectfon 3 of' Cha,J)ter 86) " 

said this -

"In the c2.se of Bruce v ,Johnson 1954 ·1 DoL.R. 
571, it w£1s 1:1eld Uw.t in order tc, succeed in 
N;tnblishi.ng 2. potc1s0ssory tit1c 2,gainst the 
rightfu.l owner of 1and z:, clr,imant must sho,, 
( a) r:,ctunl posocssion for tho f:~tatutory 1,eriod 
(b) th,~t ,;uch posS,;3sion wr.s with tho int,mtion 
of excluding from possession the owner or per;:;on 
to posses:3Jon D,n<l 
( c) · diucontirn.w.ncf.: of :;;0:3s es:.:,ion for the 
st: .. '.tutory period by tbe owner n.Ed all othc,rs 
entitled to por:1s0ssion. If tho c] e.im;:•,nt fnil:3 
to show a.11 these thii;gn lw c2.nnot establish n 
right to porrncssionj and in :::Jildi ti on ho must 
show that tl:w uwrwr Wc\,S nwc\.re •Jf his exclusive 
:poimossion and the.t it wa,s nctur.ioL:s. :; 

ntctea 2s follows:-

7·Di spoE,sessj. on occurs where a p,::',rson comc1s in 
mid puts another out of pos::1ession 
discontinuanco of po::wession ,)CCttrs whorcc the: 
1x)rson in posDGc~isi on goc:r3 out and anothc:c 
per;::ion t~1kHB pocoDecrnion r,nd tbo.t p<msorn~ion 
mu:,t be continuous and exolus.i ,re •• '" •••••••••• 
To cons ti tutu rli spo"rnession~ ;::,ct:, 1,1ust have 
been done which were incorn:,j_stcnt with the 
enjoyment of t}w soil by the por:::1on entitled 
for the pu:r1)oc.,E: for which he Lad a right to 
USO it. 1

' 

111 the instant case tho 1c,onwcl tria1 .Judge L)und thc,t :i.n 1. ' 

nfter Cc1.rolino Ccrtrude Ge1lizcau died, her brothor 2.nd sole: C:;(fJC, 

Edwin 112.rtin Gellizeau re:11ai r,ed in pos8c>,sion of the propc,rty csa 

Lots 4.3 G.nd 44; tlti',t Gl,:cdyrs ,1\dina d I J\ndrade 7 his nieccy entc,rc. 

,2,cquiesconcc' of 2,ll thc,,rn cunc1:::,rno::l, inc l.uding Edwin fiI;:~rt:i.n Gel:L.1.:.:,c 

r~id not he.ve to exp£mcl or encroach on tho ponoessj_on or c,ccur,ut,_;. 

n,nyorw elno. 

r;Jtcholl J. als·.1 found th:1-t on the fr 1,cts and circumstancu: 
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of Glt1dys Adina d 'Andrade were not done with a viow of defe,:ti t 

purposes of interests of any other beneficinries who might hccYt: 

entitled"; illld ho continued: -

1·1t seems to me that she did not intend to be a 
trespasser ,1r to infringe upon a.:nnther' s rig:i.t. 
Sho r:cted in good fo,i th am~ in the honest belief 
that sho was doing th:?i.t which by her devise she 
w::,,s Emti tled to do. Thorc is nc, evidence thc:-t 
she hrn1 11ut out any other persor1 tr> gr:.in por.::r::er;:~.i. :r .• · 

The per~wn who claiIDc adven,e poss(msion ha::, tho burden of r ,r: 

tho ingrecherrti:::, a;, wns indicr,ted lr:; the o.bove quoted p1.1.ssage fr:), 

Jl.ldgment of :i: oterkin J .A., and Ln t)·:e nw.tter now before us, wr:cr 

with the ing-redient nf ani.mus pc,s:3.idendi, tl~e lem:ned trit\l JuC::gc f 

that 11 thore w:1s ff) c.cc<:,.·.tablo evic1encu of uni.mus y,ossidendi a.ml of 

on tho pr',rt of eithc;r Caroline Gertrude Gellizo2-u or Gladys .M:ir.: 

Rath1c,r, he ;.ras sr:tiGfiec~ that 

11 takir1.g into account tbe prc"vRiling fL:mily 
rGlutionship between the Gallj ,zeztUS and c1.ll 
the circUinntanceB ••••• , Ci1 the bo.lm10e uf 
probability thorr, was no chnnge in the 
possession cf Ccroline Gortrude Gcllizenu or 
of Glad;ys AcUna ( Gelliz,eau) d 'i~..ndrc"~de to 
ouster the 1iousession of tho o·:.Jwr benofici;::.rL,E 
in cor:lillon of the I<~state of I)e,vid Patrick 
Gellizeau and tho beneftciar:im, of thorw 
benefici,.1ries in common~ r'.nd Glc-.;.dyo Adina 
(GelJizeau) c.'Andrade in alJ. rirobab_i.1ity 
recognised nrn1 c,ccepted thr~ t state of affe,ir:3 u:,-: 
to ·1970. u 

I have reviewed tho fc:.cts and circumstc.~ncos conte,ined in tL,.: 1, 

::::.r]duced crt the tTi:.:.~l and 1 c'.li1 s:d;isfif:d th2.t the tx·ial Judge hri' 'c ! ,, 

hlm E.ividence, pro1)erly nd1:1itted, which justified h.Ls finding tL::. 

appellant had not proved c,dverrw posGe.;sioJ.1 by G1adys 11. 'irn::, d' .(.:'.' .,1o 

anyone through whom she clc,imt3d? :,t the time whon c1eod 404 of ·1; 1 

executed. 

T1 .ereforo the second rerw,m relied upon by Counsel f0r tho ar•l•e:...i :.: 

saying that No. 404 of ·1959 iG not a v2.lid deed and ought to be 

null and void, cannot ;:;uccnod. 

;i,greed? to end the r1ntter s·i.nce: the dcec; is ;, vc=::'.id one. 
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Dceu !''.o. 696 of 1970 by which Lyric 'l'hoL,tres Limited coLvc:;c:

Lots 43 ond 44 to Lutho1.' R borti:;on, h,,d for i t:c: ro:Jt ti t1c the :~ 

No. 404 of 1959:; and r.~s I st,::.ted earlier, itG validity OG})Ol".lic 

the v;:;,Jidity of the dooc1 No. 404 of ·1959. Sincu tl,o latter rd 

,.1 v.:~lid doed 9 deed 696 of 1970 stcmc1s with it 0.lso m; a vali,l u 

the n trc.ight contest;; (Counsel's expression; must be decidcc:. i.1 

uf the 1970 deed over the deodu Nos. 407 of 1973 and 408 of 197 * 

rrhere is only one other :txlint in this ap1)Gal with whicl~ I :r; 

Hr. l:lctadicJ su1:rnittoc1 tl12.t tho rosr>ondent could not 

for dru:.K:.g-er; for treEopa:::s br,cause thorc we.s ev-1.c~(mce that be ll,:d 

whc, y2.il: hL1 :t'(?nt for tl:w prc:I.dsos, the ,subject matter of the 

Counsel ::mbr:1ittod that c l,·.ndlord ccu:J.d only bring 2n action f.u' "' 

(1•:,no to his revcrsionary interest. 

The ovi('.G!lce of I,uther BobE:;rtscn showed tlw.t when he bour'.·:. 

a.nc1 44 he er::.tered intc rxrnsesuion of ther;1 through Proddiu Gny,.,,. \,. 

lower r)()rtii..m <..1f the building on I,ot 44) ,md through [3t • .At·by!: '1 

iLrdc,n i'Iorrio Dn<l others (in tho upper portion '>f thu sai.c'. ·t;uil,. 

J,utl:wr Hobertson mnde it cJ e2.r unc:e:c croso-•(fX:nrri:i.rn:,tion th,,t 

receive m.1.yr.wnt of n.:nt f,Jr fourteen ye:,.rs nfter tho purchase·: 

re-ex21ninction he ex:llni.ned; nr did not che.rge rent bccr,uso tln. ··'" 

w,-:.s bought for develop-...1ent e,:nc1 bef.)re doveloIJr;1ent the only fit 

saw wr:.,.; to allow sor:w of ny er::qlloyoc,s tn use it,.,. 

cmrulo evidence bef0re tho learned trial Judge, froid which he, c.> 

lJrO}:-ler1y hn:rc decided tho.t the l'rot,,.rty w:-,.s occn:;::,ied by the n 

'11 
, occu}xttion by serv:1nts 1· 

can sue-) i.r, trespasn. 

bring :1 cl::.iJl f,)r the d;~;i::ge done in the coarse ,,f the tru.:,;:-· 

'['.•o , the:e J'.'C'asons for C:l~lpeal wore without 1:10:ri t in thrJ 

/fi 
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finding th.:\t deed 404 of ·1959 w:is valid. 

I wnulc1 thGrcdore d.Lsr.:iir~:; thi:1 appeal with costs. 

l r·gree. 

I als,) agree. 

I:.IL i1.. J3T SHCF, 
.JuGt:i.ce of Ar.ipec:.l" 

L,L. HCllOTHAN• 
CJ::d.cf Justice 

G.c.n. NCE, 
Justice of Ap~e2l. 
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