
SAINT CHRISTOPHER AND NEVIS ___ , ____ ___, ______ ......,__ 

IN THE COURI' OF APPEAL 

CRJJ1INAL APPEAL NOS. 11 and 12 of 1985 

BETWEEN: 

THE COMPTROLLER OF CUSTOMS 

and 

- Appell.ant 

HERBERT PHlPPS 
NOIMAN THOMAS • Respondents 

Before,; The Honourable f-lr. Justice Robotham - Chief Justice 
1rhe Honourable Mr. Justice :Moe 
The Honourable Miss Justice Joseph (Acting) 

Appearances: Mr. N. Butler for Appellant 
Mr. Lee Moore and Dr. H. Browne for first ~den-t1 
Mr. Fitzroy Bryant for second Respolldent 

1986; March 13. 

~lXiMFNr 

This appeal concerns questions arising from the i.nterpretc.tion 

of section 144 of the Trade and Revenue Ordinance Cap 258 as runendod. 

The appellant la.id cooipla.ints before the Me..gistrnte alleging offo1::.co:, 

by the respondents contrary to section 95 of the Trade and Revenue 

Ordinance Cap 258, hereafter referred to as the Ordinance. At the 

hearing of the complaints, Mr. Fordinand, Crown Counsel apJ)ce.red or.. 

behalf of the Ccmptroller of Custom.a, the appellant. 

At the close of the case for the prosecution, the lc11-,n-1ed H· s•: ::..' 

invited Counsel to address him on the :i.nterpretation of section 144 c,.:~ 

the Ordinance. The l-1e.gistrate r2.ised for consideratio11 the ni:J.tT,or \1:. 

Counsel's authorisation to 11 conduct11 the proceedings on behr,1i' o.f' t:.c, 

Comptroller of Customs. No authorisn.tion had been sul:mi tted to tict, 

Court or tondered in evidonce. Duril'1g addresses, Mr. Ferdin:1:nd 

that he had authorisation nnd was ready to present it. 

CoW1sel on both sides the Magistrate dismissed the complaints on. tl1e 

grounds as ste.ted in the record that hPd lacked jurisdictio:i and 
/ 1tern·.'.t 
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alternatively that there was no evidence as to the facts required 

the section ·144~ i.e., that the Crown Counsel, Mr. Ferdinand wr,s C:iL:l;;r 

authorised in writing by tho Comptroller of Customs to conduct tho c: 

before the Court. 

Section 144 of the Ordinance provides:-

"The Comptroller of Customs, or any official or 
otheI: person duly authorised by W.m in writing 
may prosecute, or conduct or defend before a 
Court of Summary Jurisdiction nny infomation, 
complaint or other prooeodings under this 
Ordinance." 

Counsel for the appellnnt subnittod that the Magistrate 

holding thi:!.t under section 144 of tl10 Ordinance Counsel must 

written authorisation from the Comptroller of Custans to act 

bohnlf. He contended firstly that the provision of section 

erred in 

have 

on i1i.s 

144 

requiring authorisation in writing a1)plics only to persons who clre ::1()t 

lawyers and is not referable to Counsel. Secondly that by scctJur: 74 

of the Magistrates' Code of Procedure Actg Cap. 461 arry party before 

the M~gistrate may appear by Counsel. Section 74 of Cc.p. 46 provi.dcD 

HThe person bringing the charge and the person charged nay conduct thd:'' 

own co.se or may appear by Counsel or Solicitor." 

Counsel referred also to the well established right of 2.udiC:nC'.C, , f 

Counsel in the Courts nnd quoted Ma.habeer v Singh, 9 W.I.R. 9 475 in 

support. He subni tted finally thd i.f by S.144 there must be ,,ut' 

tion, it need not be tendered as part of the prosecution 1 s cD.rw. 0 

la.ck of written authorisdion would not go to the merits of the cese L--.,-t 

only as to a matter of procedure. He pointed to the fa.et thd the, 

question of authorisation was not raised before the close of tlw 

prosecution I s case and Crown Counsel did inform Court that he L.:-J~ 

written authorisation. 

The Respondents accept that section 74 of C2.p. 46 confers the riJ.:, 

on a party before the Court to be represented by Counsel but corrb:1d 

that section 144 of the Ordinance deals with a special caBe s;nd n:Jcci :: 

/ circur:str:.Lce::. •••• 
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ci:rcurnstances and requires as a condition precedent that the CoiJ.~,s,c} 

or any other person representing the Comptroller of Customs shoul(1 -.,, 

boen authorised in writing so to do. 

Turning to S<;;ction 144 of the Ordinance it is first to be cb ,rv·~,:; 

that it is on permissive tonns. It grants a, p9wer to certain pe.7:c,01::.: 

~~J.dl 
namely, the Comptroller, any officer a.s~, and any pernon aut:,o}:i · 

in writing .. In so far as is relevant to this appeal it sa:ys tr:; t tt,,,c:.: 

persons l"1ave power or are entitled to ;1 
•••••• conduct ••••• before tl·1e 

Nagistrate any complaint •••• • _or proceeding under the Ordinance. It (\.. .. : 

not say that the persons stated are the only persons who are ent.i th,d to 

1)rosecute or conduct :proceedings. The can.plaint before the 

alleged an offence against the Ordino.nce and it is clear that tl::.<) 

Comptroller of Customs 9 the appellant~ has power under section ·1 ,i 

the Ordinance to prosecute or institute proceedings against a pci·,:o,t 

for an offence under th0 Ordinance. The complaints before the 

Magistrate laid by the Conptrolle:r: were in kc:eping with section 1 Ji. 

A question which arises is whether the Magistrate was corr;,ct ·'.o 

enquire into the matter that he raised. I do not think that ho ,;,:.~ .• 

In exercising his ,jurisdiction a Magistrate is guide~ubstantL '~ J­

by the Code of Procedure found in the Hngistrntes I Code of Procec:, .:ro 

In this case the Magistr;.,te was referred to tLe 

provisions of section 74 of that Actp Ccp. 46 ( above quotE,d). ''l-:,: 

Comptroller of Customs having properly instituted proccedint;G "'-.: :ice 

the Magistrate was onti tled to the bcnefi t of tho provisions of ,;u'. tir ,: 

of C2.p* 46, that is 9 o.s a person bringing 2. charge he could r, 1: 

Counsel. In this case ~ 1 the Comptroller, the person 

the charges, chose not to conduct the case himself but appeare~ 

Counsel, Nr. Ferdinand. The Nagistrate was well aware that 

Comptroller was represented by or appe2,red by Counsel. That t:to 

appellant so appeared is clearly indicated at the beginning of tYc.' Not,.· 

of Evidence taken. The provisions of section 74 of Cap. 46 
/ se;tj __ ::,.Cir,d,. ..... 
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satisfied. That provision of section 74 of Cap. 46 in offect 

recognition to the important privilege of Counsel referred to 

CurJ1:1ings J.A. in Mahn.beer v Singh 9 W.I.R. 475. The dicta set~~: L 

that case nnd tc1.ken from the Judgments in Murphy Y Richardson (1 

13 Ir.L.R. 430; 3 Digest 378 provide guidonce on the uatter. 

quote what Pigott C.:B. sn.id •'The appenro.nce of Counsel with his ::r:icf 

should, I think, be sufficient to satisfy the Court~ and when c~,t, 1:a[,cl 

does so appear, :1.nd states to the Court th11t he is properly imrt:r·:.ce• totl, 

it would be very objectionable to enquire particularly into the '-"u-;:; 

under which he acted.n 

It must also be observed th2.t no point had been taken by C(in:.: 

for the defendants/respondents that Counsel appor,ring could not : l · r 

o.nd represent the Comptroller or - ,t.o pu.t it i.n terms. of the respr,·1 1.::0:-:t.: 1 

contention before this Court - had not rw.tisfied 2, condition p:rece,. :nt 

to c:,ppearing for and representing the Comptroller. 

any such objection on behr.~lf of the defendants/respondents it w . ..c:: , 

the Magistrate to o.sswne thn.t~mdi tio; pracedent to be satisfj ecJ, Li' 

:thore was one 2.:t nll, had boen sntisficcl. 

The Magistro.te also fell into error, when ho.ving raised the q ti1..1!1 

of nuthorisation in writing· ond having been infonnei1 by Counsel t:~":; 

dicl in fact h/:..ve authorisation ancl was rendy to present itJ U::.E, 

Mng-istrate fai.led to consider tl'10.t what he saw ns a Uefect coulc~ 'Lie 

cured. 

that 

However we o.re of the view/ the provisions of section 74 c,f • 

having been satisfied thore was no requirement for the Cori:iptrn} .: :1:". · 

Counsel to obtain and produce in evidence written authorisatier:. .f:.,,,, 

Comptroller thnt he, Mr. F'eruinand, appeared for the Comptrol.ler. 

'11he learned Hngj_strate was therefore wrong to have dismic~·,er' ·t',c, 

complaints ct the close of the prosecution I s case on tha grouncl. 1}·: t 

thore wns c,bsent from the prosecution's co.so evidence of wri ti> 1c. 

····t ,.. 
\.;,..,,\,,,;: 
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nuthorisc:;.tion from tho Coo.ptroller for Crown Counsel to conduct t' · 

cases and that he hc.d no jurisdiction to detum.ine them. 

The decision is accordingly set a.side and the cr.ses c,ro ;-,,:. :t 

to him for him to continue to hear and dutennine them. 

G.c.n. MOE 
J"uetice of Appeal 

L. L. ROIDTHJ,JVI 
Chief Justice 

MONT CA JO '.':iE:PH 
J'ustice of A.ppeal ( t ... , ) 
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