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SAINT CHRTISTOPHER AND NEVIS

IN THE COURT OF APPEAL

BETWEEN 2
FIDEL O'FLAHERTY - Appellsnt

and

THE ATTCENEY GENERAL
THE DIRECTOR OF PUBLIC PROSECUTIONS
THE CHIEF OF POLICE O
SAINT CHRIGTOTPHER AND NEVIS -  Respondernto

Befors: The Honourable Mr, Justice Hobotham - Chief Justice
The Honourable Mr, Justice Bishop
The Honourable Mr. Justice Moe

Appearances: Mr, L. loore and with him ¥r. F, Bryant and
Dr. I, Browne for the appellant.
Mr. T. Byron for the Attormey General
Mr. N. Butler for the Director of Public Prosecutions
Mr. He Rawlins for the Chief of Police

——

1985: Oct. 7,4 &y
1986: March 10.

JUDGMENT

Prolied

BISHOP; J.A.

On the 5th September 1982 Fidel O'Flaherty of Conaree Village
held a public meceting in Basseterre at which there was a number of
persons assembled, Two days later a warrant of arrest was igsued
by the Magistrate of District A upon infommation on cath given by «
corporal of police attached to Basseterre Police Station, that the
goid Fidel O'Flaherty “on the 5th day of Scptember 1982 ot Boasseterro

in the parish of 5t., George in the Magistericl District A in the Stote

of Saint Christopher-Nevig did unlawfully incite persons assembled =t

o public meeting to cammit bodily injury contrary to common law,

The warrant of arrest commanded each and all of the peace officerc
of the State to bring Fidel Q'Flaherty before the Court at Busseterro

forthwith to answer the said information.
/Fideleas
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Pidel O'Flaherty lecrnt that the police were locking for him cnc
on the 9th September he went to the Basseterre Police Stotion whuere he
wag apprehended :on the strength of the warrent of arrest. He wos tooon
before the learned Mogistrate who granted him bail in the sun of §5,000.0 ,
with two sureties, to appear before the said Court on the 13th Septembor

1982,

On the 13th Septenber 1982 O'Flaherty appeared and weos advised by
the learned lMagistrate thot he should not return to Court in respect <f

that alleged offence unless notified by the police to do so.

It is clear that the Magistrate had infemation on cath in which
O'Flaherty was occused of comaitting an offence known to law, nomely
incitement. Additionally, O'Flaherty was made aware of the contents
of the warrant of arrest; he adnitted on oath thet it was read to hi.

and thnt he was given o copy of it.

In my view it must be clear thot Fidel O'Floherty addressed the
gathering ot the public meeting. Now, bearing in nind the date of the
meeting, the date of the warrant and the date of his apprehension, tico
neeting and the topic on which he spoke must have been within his knowlo .
Fidel O'Flaherty is o gradunte of o recognised University end he conmto. 00 ozl
post graduate studies leading to a doctorate in sociology from the
University of Warwick in HEngland, It nust bte o reasonable inference,

therefore; that he would have appreciated the words he chose to use in

his speech and that he would have remenmbered for some time after the ool
substontially though perhaps not verbatinm, what he soid to the cscanlliod
PELSONS . If he did not, c©r ifjghy event he wished to know whot wewe ..
specific words that formed the substance of the charge, it wasg cpen to

hin to ask for the particulars he required, when he appeared in Court .o
the 9th September 1982 or on the 13th Scptember 1982, He did not <o oo b o
he was confronted with the charge at Court on these dotes.

After Fidel 0'Flaherty was released on bail nothing pertinent tu ic

Jellegedeeses
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alleged offence took place wuntil the 24th Decenber 1983, or morc thon

15 months after hieg second appearance in Court to answer the infomzcti w
on oath as given to the learned Magictrate, On that dete a Motiom wos
filed (on behalf of Fidel O'Flaherty) in the High Court, alleging o tuinc
of his constitutional right under section 10(1) of the Constitution of

St. Christopher/Wevis 1983. It sought o deelaration that the eppliconttic

right to be afforded a fair hearing within a rensonable time of the

crininal . charge alleged against hin in the warront doted Tth Septeniber

is being controvened.

On Christnas Day 1983, Fidel O'Floherty wos notified by the police

that he should attend the Magistratet!s Court at Cayon on the 28th D
1983, when the prelininary inquiry into the charge against hin would T

dgonducted. He did sey; and he was nlso represented by counsel wiho

appeared loter in the High Court and who also argued his appeal

uss At the prelininary inquiry learned Counsel contended that the

inquiry ought to await the outcome of the Motion. The Mogistrate

disagreed, and he conducted the inquiry in its entirety. O'Flahe

was cormitted to stend trisl at the Assizes scheduled to begin in Joxnuwoy

1984, He was allowed boil as before.

The next step of inportance was token on the 4th Januory 1984,

e
ot

affidavit sworn to by the Director of Public Prosecutions, was filed.
wos o reply to the affidavit filed in support of the Motion No. 48 of 10 Lo

A

fnong other things, the Direetor of Public Prosecutions deposed o

[44]

5. that from July 1983 to 1st October 1983,
there has been in 8t. ¥itts only one Magistrate
and an Additional Magistrote who was the
Repistrar of the Suprone Court and who did not
take nny prelininary inguiry.

e that thore is 2o backlog of indictalle nattexs
for which prelininary inguiries have not been hearl.

T that the delay complained of was entirely as
a result of a backlog of indictable notters and wos

not dirvected versonally at the apnlicont.”

JOr theeeaeas
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On the 6th January 1984 Fidel (O'Floherty filed another affidovit

Fete

which he described as being supplemental to that in support of Motion 48

of 1983. 1% alleg@ﬂ‘

hig right to be infomed as soon

practicable in o language that he understood and in detail of the natize
of the offence charged had been and was still being controvened. — Uils
was the first indication by O'Flaherty thet he was conplaining about ox

objecting to the informmation contained in the charge.

It can be stoted without fear of contradiction thot the chorse wos

in a language that Fidel 0'Floherty lmew, used, and undecrstoody  and

the hearing before Willians J. it wos nade clear that there was no quan
with the language used in the warrant. The affidavit of 0'Flaherty, oo
and filed on the 6th January 1984 showed, in poragraph 3, that he wos
really complaining that

"at no time have I been given any information

as to the words and/or conduct couplained of

against me."

Clearly therefore up to that date O'Flaherty had no quarrel with o

allegations insofar as they related to the date, place or occasion, as
disclosed in the charge. His quarrel was with the lack of infommotion

concerning what it was thot he said and did.

wbe

On the 10th Januvaxy 1984, or 6 days afteg&h@ supplemental affidavis

was filed, another Notice of Motion was filed in which among the decloxe =l v

gsought was one thot the charge given and read to the applicont is in
contravention of his right to be inforned in detall of the nature of fhe

offence with which he was chaxged,

In this appeal two guestions arise for answersi ond they are

dependent upon the interpretations given to section 10(1) ond secticn 107%

(b} of the Comstitution of 5t. Christopher-Nevis of 1983. The scotic

read as followss=
(1) If any person is charged with a criminal

offence, then, unless the charge is

Jwithdrawie s es
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withdrawn the cose shall be afforded o foix
hearing within o reasonable tnze by an
indevpendent and impart 1l court established
by low.™

(2) Every person who is charged with a
crininal offence -

somescscascescacsounuaa
(b) shall be infomed as soon as
rezsonably practicable;, in o
lonsuage that he wnderstonds ond
in detail of the nature of the
offence charged.

Tn DIRFCTOR OF PUBLIC PROSECUTICHNS TOR JAMAICA v FEURTADO (19

30 W.T.R, 206, section 20(1) of the Jonaica Constitution, which

with section 10{1) sabove, called for considerationy and in the

-~
<
19)

of the Court (delivered by Kerr J.i.) the following provosition eriac

by Fox J. in R. v SHIRLEY CHIN SEE (unreported suit i, 176/6?)vas
and adopteds =
W essacass the reasonable time contonploted
by the provisicn related to the period
between the date of arrest (not the dwta of

commission of the offence) and the date
trial.’

Thus the computation of "reasonable tine” started =zt the &

arrest which, in the instant casec, wes 9th Septenber 1982, I

that is the proper dote: ond as I mentioned earlicr, more than 1% o

elapsed before the preliminary inguiry wos begun and conmpleted.
first question to be answered iss

Was the cose against the cppellant afforded

a fair hearing within a reascnable tine of

the 9th Septenber 19827
There was no issue on the independence or imparticlity of the

which, it wos wndisputed, had been established by low.

The criminal offence with which the oppellant is charged is

incitement and the second question to be answered is:

Was the appellant informed os soon as reasonably
nracticable in detoil of the noture of the

offence chorged?

Jlenrmed. . ...
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Learned Counsel for the aprellont onelysed o number of cooos

and determined before 1985, including B v DEREY CROWN COURD ex y
BROOKS 1984 Cr, fpp. R 164, SINDIFORD v D.r.P. (1979) 28 W.I.R., 152

R v WEST LONDON STIDENDIARY MAGISTIATE ex parte ANDERSON 1984 Cr. ...,

R 143 and he referrved to several aspects of the instent appecl, i

this Court to follow the appronches used in the coses he citeds

of greatest significance was BELL v DI
and ANCTHERER (1985) 2 ALT ELR, 590 on which leorned Counsel for the

respondents also relied. This was o cose decided by the Judicicl

Comnittee of the Privy Council in April 1985 on cppeal fron Jono St
r « . ~ « . o 3 P AT » Lt
among the points considered was the interpretation of seetion 20(7, f

the Constitution of Janaicso which provides, inter alia, thot fwh

any person ig chorged with o crimdinel offence he shall, unlcss the
is withdroawn, be afforded o foir hearing within o reasonable ting

5

independent and impartial court cstoblished by law’s

Dr. Browne subnitted thot in deciding what wos o reasconod

Lo

this Court wught to look ot the cnse in its entirvelty toking i

the conduct of the appellant ond of the prosecution and becring in

thot the arec of the law denling with delay, or unconscionable doi-r, i

in a stote of roapid growth. Learned Counsel ocnalysed the explnon

7

contained in the affidavit of the Director of Public seceutions

sutmitted that it wos wholly inndequate becouse (1) it did not stot. e

recson Wiy & negistrote wos uncble o conducet the preliminary i

and (ii) it 3id not set out the specific sters token to place the oot o

before the learned Mogistroate yarticulorly since the latter bhad toil 1o

orpellant not to return to court until aodvised to do so by the nolice

It was Dr. Browne's contention that after finding thot this affideov?

was unsatisfactory cnd vasue the lecrned trial Judege sousht to suy

it so that it would have nerit; buby, his attempt to achieve thic

referring only to poeriods of deloy in five coges that he resenwchoo oo

himgelf, did not render the affidovit ony nore valuable to the disclx
Jof thteeae.
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of the duty which rested on the prosecutor, Counsel expressed 1

that the learned trial Judge wos wrong to attennt to provide foets wioo

were absent from the affidavit relied wupon by the Director of Iul

Prosecutions.

'.

9 g : N
When he dealt with the foetor/prejudice to the appellont, ]

¢

Counsel sumitted that (o) the delay between 9th Septenboer 1962

December 1983 wos presunvntively prejudicial in the absence of ex; Lo

PE

(D) far from contributing to the delay the appellant had acted fir

the period by filing his Motion and so compelling the Crown to

prelininnry inquiry and (e} the appellont had provided uncontrodictel

unchallenged evidence on ooth of prejudice suffered by hinm as o

the deley imposed,

In Dr. Browne's view it could not be gninsaid that the arpell

right under section 10(1) of the Constitution of 8%,Christopher-Nevies

Leen violated; and os he sow it there wes only one remedy to thiu

namely, an order go declaring, and guashing or gtriking out the wor L
crrest or the criminsl chorges; additionslly the order should e
tihe respondents and any of then by thenselves or any other por
nuthorised by then from instituting and/or undertaking and/or P

criuinal sroceedings arising fron the alleged crininal choree.”

Learned Counsel for the respondents sought to distinguish tho coser

relied upon by the appellont thowh he regorded the case of BELL v
OF PUBLLC PROSECUTIONS OF JiMAICSA and ANOTHER as the most helpful in oo

instant appenl,

Mr, Byron sulmitted, inter alia, that (i) the affidavit of ¢

Director of Public Prosecutions provided explonations for the ded

the said affidavit should be zecorded precter weight than th

appellant insofnr as they dealt with reasons for the delaoy (iii) th-. o o

no allecation of bhod faith on the part of onyone concerned with tTho wo

JUAv) thoeeess
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(iv) the learned triol Judpe hoving found that the affidovit was oot

77

as satisfoctory ae it could have beeny acted properly and

the arens - o wos urged on behalf of the cppellant - when

five coses with which he had dealt ot the Criminal Assizes

It woes the contention of Counsel for thoe respondents thot the tricl Julso

cted within the scope of his judicial discretion, 1

coses ob being part of the background of the explanctions in the

of the Dirvector of Public Trosecutions and in an effosrt to do

J

There wos no dispute, ond indeed the learned trial Judie Lo Lot

it had been esteblished, that nt the naterisl time thore wos o ¥

of cases; bul whereas lecrned Counscl for the oppellont sulrditiod

this was not a rcasen for delay known to law, leacrned Counsel

respondent sulnitted that 1t wes, and he cited B v MILL

T

198% ALT TO page 380 in support of his subndission.

Mre Byron subuitted further thot if the Motion 48 of 1985 file

24th December 1983 was an indication of the assertion of his

the appellant then (a) it could have been done much earlier if

toy ond (b) immedintely on the appellant doirg sc the prosccuti

steps to renedy his complaint Ly fixing the prelininory inouizs

those which wore older and awaiting o heoring, ond hoving it he

time which was not nomally token wp with such fypes of coses.

Ls far as the nllepation of prejudice wag concerned, Counsel ©

5

the respondents sulmitted thet thore woas no proof that in the circuasts

of the come, the period of about 15 nonths should be reparded rao

cresuiptively proejudicial. He also anclysed each of the
peraaraph 7 of the appellantts affidevit filed on 17th Jonuary 1934 oo

contended that none reflected apecific proof of prejudice to the o cllivy

due to the delay.

Mr. Dyron subunitted that in the light of 211 of the elrcwistor

of this case and those prevailing in this jurisdiction ~t the

the period of deloy was not unrensonnlle and there hod

e ¢ 8
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contravention of section 10(1) of the Cenmstitution of St. Christ.

Revisy, a8 allered ox ot all,

With respect to the relief clainmed by the oppellant it wos O s 07
view thot if this Court were ninded to find thoet thore had been o enicl

of o failr hearing within o reasonoble time, then in keepiny with o

decision in SANDIFORD v D.P.F. (1979) 26 W.I.It. 152 this Court

order that the trial cormence on a certoin dote or within o sohoted T o

during the next lLsesizes.

Tow in 1972 the Suprenc Court of the United States of imericn wog

required to consider the 6th anenduent to the Constitution of 1

Stotes of Americn in the cose BAR

v WINGO WARDEN (1972) 407 Toie 5

that amendnment deals with the right of on accused

nublic trial by an importial jury, in oll crinincl nrosccutions,

identifying factors which he considered the Court cught 1o assc

deciding if an applicont had heen deprived of his right o o ey

Powell J. observed thet such o right wes a more vagsue concept

procedural rights and he said, at po

Vit is, for example, inpossible to determine
with precision when the right had been denied.
We connot definditely soy how long is too long
in a systen where justice is supposed to be
swift but deli :

o §
Dﬂrﬂﬁauogaoatowoo

The four factors which Powell J. identified were: (1) lez

delay (2) the rcasons given hy the T

(%) the responsilility of the accused

(4} prejudice to the accused, Tne suidrnes provided by Powell . 2
regpect of cach factor deserves guotation from the judmuent, even ot

the risk of being lengthy. On the first mentioned foctor he wo

inter alia, at page 5308-

"ntil therce is some delay whieh is presunpbively
prejudicial, there is no necessity for inguiry

into the other factors that go into the Lalance.
Nevertheless, couse of the imprecision of 1t
right to speedy trinl, the length of deley th
will proveke such an inquiry is necessnrily

dependent uron the peculiar cireumstonces of 1l

o i1
CiSCeasevooan
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On the second factor Powell J. gove this guidance ot

. . .
Lz far ns

"4odeliberate ottempt to delay the trinl in
arder to hamper the defence should be welps
heavily aogainst the govermnont. L nore neutrod
reason such ag negligence or overcrowdoed courts
should be weighed less heovily Ttut nevertheloss
should be consgidered pince the ultincte respol
gibility for such circumstonces must rest with
the govermnmont rather then vith the @eficmde‘ v;u
Finclly, o v21id rowgon, sueh :

Aould oave to jubtify appr@px

the third fector wos concerred Powell J, provided 0o

following guldonce ot pase 557p-

With resgy

nect to the fourth nmentionced factor Fowell J. seid,

“W%Pt%wr and how o defendant aseerts his risht
closely relo %ez tv the other factors we

have mentioned. he strength of hic efforits

will be affected hy the length of the delay,

to some extvent by the renson for the delay,

and most particulaxly by the perasnal prejudice

which ig not always readily ddentifiable, tbat

he experiencos, The nore seriouvs the deprivetior

the more likely a defendont is to complain.®

@

"Prejudicteesecc.should be assed in the light

In March 1979, the Court of Appeal of the West Indies lssocirted

k3

Stotes, sitting
& JULTAN EMROATY

of righis under

section wos expressed in similar words to section 20(1) of The

of Jomeica 1962

foctors stat

and circunstances

Downloaded

of the interests of defendants which the spee’y
trial right wos designed to vrotect, This

Court has identified three such intercsts:

(i) to prevent oppressive pre~trial incarcerati n
(ii) to nminimize anxiety and concern of the
accused: and (iii) to limit the possilility thot
the defence wjl] be impolred. 0f those, the
most serious is the lagteescecs If Witnesses
die or disaprear durlng o delay, the pregudlme

18 obvioUSecesve . o

ot

in [ tigua, heard anpecl No. 5 of 1978, WRIGHD o7

TEL v RETTHIEY SPINCEDR which concerned an olloged

section 8(1) of The C nstitution of Antisua 1967,

which was guoted earlier in this Jjudgment,

o case wvere adopted and applied

/Th‘r““xx
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In November 1979 the Court of dppeal of Jonaice decided

MATCL v FEURTADO reported ~t 20

ent of the Tull Courd,

206. It was on apy

ol from o majority juds

onong other things involved consideration of section

of Jomalca. Kerr J.he in the Judgnoent of the Court snid ot

Byhat is o reasonalle tine would derend uoon
the circungtonces of each cose, including
the noture of the cose, the fomalilties of
the pre-trial procedurcs, the focilities
existing, and the efforts that have beon
made to conclude the pygceodan Ag Tox J.
vut it in KHov SHIRLEY CHIN SR

tecondly, what is a reasonable tine

Lo detemined not by on objective

gquest in vacuo of the ideal, but
subjoectively; by reference to
clrowmgsbances preveiling in the
corporate nrea ot the present tine

with respect to (1) the nuaber of
criminal cases for trial in xelation

to the exilsting focilities and the
versonnel for effecting trials (2) the
inordinctely slow poce ot which sone
trinle do in fact proceeds; and (}) the
indifferent standerd of efficiency which
it has boen possible to achieve in mokings
crrangenents for bringing on cascs fox
trial,.”

In Roy CAMEROM (4982) € W mm 270 the applicant allered

of the right granted by section 11 of the Conadian Charter of ‘.
Freedons in Part I of the Constitution Act 1982, to ‘any norsor o <

with an offence..scesss.t0 be tried within o rensonoble 1iMGeescee.. o

Sitting in Alberts Queen's Bench Court, Me Donald J. adopted

factors to which Yowell J, adverted in DARKEDR'S coso,

This brings ne to BELL v D.P.P. of JAMALCA (1985) 8 All ©. .

decided cbout eix months before the instant oppeal came before use,

Thercy, Lord Tenpleman also referred to Darker's case and to the oo

foctors thot Powell J. identified ns relevent when determini

Lo

o particular defendant has been deprived of his right to o opeed

Abopoge 591 le

or o fair hearing within a reasonable

he saldse

/“Wl CiTsss € s
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eir Lordships acknowledse the releveonce
and 1&7@@%2ﬁbh of the four foctors lucidly
expanded and conprehensively discussed in
Borker v Wingc Their Lovdshins
acknowled girability of ap
the smme »r sinilor criteria to any
congtitution, written or unwritten, which
protects accuged frmw vpresaion by deloy
in crindnal proceedings 2ioht to be
sttached to ench {ocotor must nowever vary

from jurisdiction to Jurisdiction ond from
coge to cnse.

Their Lordships occcept the stlmissicnecses
that, in effect to the rights
BeS813 and 20 o ihe Congtitution of Jonnice
the courts of . manom must Lalance the
fuﬁa”ﬂ@hﬂml ririt Fothe individual 1t
o0 reaso ﬁaﬁle time agr
: t in the attoimment
context of the preveiling systen
atdninistrotion and the prevailling ecc
socind end cultural conditions to be found in

0 The odnindstraticon of justice in
naica s faced with a problen not unlwown in
other countries, of Jdigrarity Letween the
domand for lepnnl services the suply of

: HeTvices. Delaye are inevitoble.

i\l
22
b
H

Lord Tenplenan alse indicated that the solution to the proiic, Ji°

not neecessarily lie in the appoinimert of additional judses or the

of new courts:
deends on the
an injodicious
nractitioners

adninistereds,

It wag then pointed out that in L 31's cose

that in the G

could lead to o detericrotion in the cuality

and, dn his words: expansior of legal services

finenc resources availlabln

thet purnose.  Wowe

attennt to ox an existing systen of courts, Ju

o sald thig) =

Hlhe tas L of 00"“iﬁewing these problems, falls
on the ialature Of nadca, nindful of tho
provisions of the C.onstitution and ndindful of
the advice tendered from tine to tine by the
Judiciary, t%e ~ro“uvui1np service ﬂmd ﬁh@
legal profession of Janaica, Tt
decidirg whet! and what
explicable ﬂ; the raens
courts 1 i 2f eriming!

Q&ffjﬁn to contravene the rights of o particulor
20ccused ” yaring thhin o reasonable
time f m%ﬂﬁfﬁe“uwzm@in

poarticular on b} 8 D othe Court of 4
who have extensive kne ‘wﬁiuﬂ'“ rerience of
conditions in Jrneica.”

C.urt s

oi twe years wos a curvent aver

Loe e w e
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13,

of delay in thooe-ccoes whers there were no problems for witanesoung

cnd the Court of App

-1 did not contradict thot stotement by the full

[N
o+
1)
w
o
1

Court, Lord Templeman thon sal

"Thoir L rdships ccee v the accurncy of the
gtotanent and the conclusion; implicit in
the statement, thot in present circumstances
in Jamaica, such delay does not by itselfl

infringe the vights of an nccused to o fodr

hearing within o reasonable time,

Ixcept wher. thore hos Leen refernece to o Gun Court - which o
not exist in this jurisdiction - the possages guoted above are ?
are relevant to the situntion in St. Christorher-Hevisg and; ne
indicated ecriier, leorned Counsel for the porties repnrded ] o

as of the greatest sipnificonce to this ocppecl -~ o view shared

N

I the Court below the learned tri

1 Judge carried oult an nsne

of the four foetors mentioned in Barker v Wingo when he debtermined toc
issues ralsed in the instont casey; and T accept that in detemidnl.
whether the arpellont hed been deprived of o falr heoring by reos o o f

vnreasonable delay the relevont factors to be comsidered

of the deloy, the rensons given by the prosecution to justify the Jolos

s
the efforts mode Lohts ond the po T
to the appellant, 1 al nold the view indicoted in fellts cose

the assessment of those fretors must vory not only fron jurisdictd Lo
jurisdiction but from case to cone and in particular that the exi-

syatemn of legnl cdministrotion and the economic social and culburnd
conditions in this Federation of St. Christopher-Nevis must be taokon is &

account.

The time which el

vaed after the arrest of the o Lol
the trial, of which the preliminary inqulry was o part, was ovoxr
but under 16 monthe. anntions were offered for the deloy Twi

the prevelling conditions ot the time and bearing in mind the o~ficice

charged, T do not v

zord the length of the

loy as nresumotlvely

Jrrejulicicle. vas
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prejudicial, Thus the first question could be answered ot this ot

the affimative,

The reasons given by the prosecution to justify the deley

contained in the affidevit filed on the 4th Januory 1984,

Of this affidovit the tricl Judse seid it woo vacue ond locked

nowever such facts as were given were ccocevted. The trinl Ju

thet o

was o shortege of nvailatle Magistrotes to conduct

inguiries, b there wos o backlog of indictoble o

oF
o
:

=
&
=
o
-t
5
«,
.

.

preliminary inguiries had not heen commenced and thot

directed personally ot the appellant. In ofdition the lecrne

Julge ol ed the records of ceses which he had heard scoie four oo

or a0 coarlier at the Criminal Agsizes. There were five coses f

pointed out that the offence in ench bad Leen committed in 1580

accused in ecch arvested in 19082, ond thot the delays between t

of arrest and of committal were oxinately 2¢ monthe, <5 montio,

¢

16 months, 1% nonths and 20 months, In ny view the lcoomed txd

aid nothing wrong or improver to look at the enses in order to

whot was the average pericd of delay ot thot tine. It

s

take into considerction and use his knowledse and exporience of

relevant conditions then rrevailing within the jurisdiction, ir 20 o

properly assess the reasons given by the vrosecution for justifys

delay. In hig jJudrment the tricl Judre soid: e

"The delny here ig some fifteen months, can
this be considered on unusual delay, or
incrdinate delay o1 an uwnrensonol

~ble del
the context of our juriscdiction and
circuwistances of the crze??

He cnswered the gucstion thusie

Ussssecss bhe Court nust look at all the
circumstonces and in oll the circunstonces. ..
T o cleaxrly of the view thaot the (0Jay
complained of by the a

plicart ig not @
unreasenable Ont.scesse

JI o dnee..
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I am in agreement with the learned trial Judge and {ind

Jurisdiction, in a cose guch as the instant case and in the prev

circumstances revealed by the affidavit of the Dircetor of Public

Progecutions ond the check of the trial Judge, thore was 1

ox wnconscionable deloy betwsen the dato of the arrvest of the

and the dote of the preliminary inguiry into the charge.

ot an

R S I RN

L

In dealing with the efforts made by the appellant to assert -

Dre Browne readily conceded tuat the Motion filed in Decomber 1987

the initisl effort of the appellant to do so. The learned tmini J.

did not regerd this as an assertion of his right ss inftonded by row

in Barker's casc, T ngree with learned Counsel for the

from the foets before us, a5 soon o the apvellant sou
£ S

right there was o response to hove the mobier heard nheod

prelimincry ingulries, There hod been no coariier effort

ight and the case was only one of many owaiting attention,

ndvised on the 13th September 1982

appellant had been

return to court to answer the chorge until informed to do

accepted this ond thon made hig firet effort to cssert his

15 months loter.

I do not regard this foctor as having any welght in the ciroui v

of the ingtont case.

Whern the leammed trial Judge declt with the foctor of proj

rogponde

of

to onsert

50w A

the appellant he expressed his displensure ot the monner in which

eaised nnd saw it as one of Y sceries of after thoughts® -

different intorvals after the filing of the Motion Wo., 48

placed Yvery little »robe

cppeliont filed on the 17th Jonuory 19684 in which allegntions of

o

were itemised, Indeed he saidp-

T these were
gid not the
of this ocoti
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o @nﬁurm f%@m d&rﬁ%@ thove fifteen

i

the motter
authorities
the following
motion for o

%J“mm
ho acted
Lﬂﬂ@&lwf Ly ftook
o gset thoe wheels

tho

in

The tricl Jud found that the nmatters of

neve

matters that could crisen fron the

oocho and not from veriod of

I do not think it i o

m
[

NeCeIsary

affidavit the instances which the

vneontradicted evidence of prejudice. It will

to be

shown

specific prejudico linked to the per

statenents lacking

positive support.

that in order to travel beyond the limits of 5t

he hod to sceok the leave the Court. This wns uns

of any such corder of the Court. Hoe eloimed thot he

Thig too rensined

nloyment by severnl anployoers.

of ony of the "several eanployers®, Poragroph

thot Yos o result of the deloy several porsons

to coll cs witnesses on ny behalf have left St. Chrid

and 1t would be extrenely difficult if mot impossibl

aysell at this time of aony evidence they would ho

the aforescid long deloy had net t and

cken ploce

5 F
words ond/or conduct conpl

of tho

T fingd it unhelpful for the purpose

meand. The gtatencnt is open to nueh criticism.

not asglsted with the numbor or nones of persons, 1o

destinations v duration with tho reasons

abrood,

extremely difficult or inpossibtlc to obtein such evi

hove giveny nor with the evidence thoat would hove

witnessy nor iandeed with whether oll or ony of such

to give evidence. FPut bricfly there wos really no
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wrejudice ol

set out from porogr

suffice to

Jod

ne’

been

nonths

no request to the
o odealt with?

r day

cet thot O Dlaherty

delay following his arr

i f

arted

WoB TCx

whorn 1 would

L "‘K;L} j)im‘u N

e for

§
@

for whicl i+

The trial o

r with

L I
dezed

cppellont clodimed omounted

Christopher

hearing. e’

h’?{

©

o

delao

For exennle, h.

and

Pused

h

ad

g of the of{fidavit

Lle

v been oble

A tho

to

if T hod known

o

why it wo

fence o8

i

v

DOTEONE

t1 B

aiven b

Wi

[n

NS

I

Ce e 8@




the presence of !

been gilveon wos

complaining that he did not know enough

wer it then it would

arLE

witnosses he should coll,

was brought to thoe ottention

understood his respons

could answery, on his bohalfy

I hove said enough to

cuestion poscd
afforded

WO

crrest, 2th Deptember 1982,

The

infomed as soon as rensonably practicobhle in

offence chox

Learned Counsel for the

conveyed to the appellaont

e
WELS

ich wos executed on the 9th

appellent  wos given a cony

that

[aR o
LS %1

set

not mo for enough, It wos

the prosecuting authorities

5

the noture of the acts which

and what bodily indury was do
appeliontts constitutional vi

ot Chri et

e

of the

chorse,

Lenrned Counsel for the
the noture of the

g

mousht by the

appe

Llonmt wo

the severnl persor

reolly relovents

he difficult

Whe

of learned Counsel for the
he cloimed

ir

show 1
ghovld Mo answe

o fodr hearing within ~

second question to be

avpel

out the charge contained

to de

constitute -

sht under

antl Nevigh,

respondents
cffence charged

inarpronrin

WOULLL

which

nag't or the cvidonce

and of course if the e
about Y 1

to reciate how ho

-
(o

this 1

aopellonty

thot there would be witne:

rny detadls ot oll were discloscd

SR A B oplnion tho
R I opinion thet thoe first

red "Yow, the ngt idel OV

LOLS0T

'

aypellont

WL

detail of the notuws. 7 oo

that the

lont said only din

that di of

seloged in the worront

September 1982, It woe odnitted

the s

dd warrant. Counsel

detedils but he oroued thot $
Dr. PBrowne'ls subnission thot Ythe feil 1

gpecifically where in

the ollesed incitoment, .n owvo

perpetroted, wos o vielotion of tix

oy

section 10(2)(b) of tho

the

for which gole ranedy wos

submitted thot

hod heen given ond t

clireunstoncen of

o An the

o
Mr. OyToliecess
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18,

Mr. Byron also to distingouish AMERALLY ¢

et al (1978) 25 W.I.R, 273 and MOSES BHACWAN v DERNAL

W,I.R, 187, the coses relied upon by Dr. Browne, Couvnsel

D, Browne sought to rely upon dicta in lmernlly's cnge widchy

uthority on this section of the Constitution; ond in

thot it dealt with

case, lir. Iyron contended

wos not an igsue in this appeal.

The relevant poxt of the warront veads thus:

fthot Fildel O'Floherty of Conarce,
cnlled the defendont on CHL %f“ ‘
Septenber 1982, ot ]
of bh. Ged in the Na
in the Stoate of &
unlowfully incite p@xsmnm
meeting to comnit bodily
commnon law."

St@xlﬁl p}%@ﬂ&@t A
istopher-Nevig did
ggenbled at o public

indury contrary to

[ o

This infomation wog known to the appe

ond he nade two appearonces ot Court without any comploint © S
not in a position to answer the chorge. He first roaised the
tefore the h Couxt by Motion No. 2 of 1984, or 10th %D

ot he hod the o

On the heoring of this apneal Dr. Browne conceded

to apply for porticulnrs when the sppellant cpnenred belore the

and he adumitted thot ne such deation woe mode.

In my view the oppellont would have roolised, with ne diffic

whotever, on the 9th September 1982 (nnd probably before

lecrnt thot the police were looking for him) thot the ohr

«
=16

aething he sald when he addressed persons gathered b o publie @ sotl oo

Ly

v few doys ecrlicry ond, ns T scd

3

1

Toant would

fy

1 before, the o

avware of tho to on which he spoke. He nmay - o
to recall whot he soaild that would e given A

wos wnowore of the words or wi te know specifically whot worts no oy
belns accused of, thon he could tave applied to the Magistrote to T movilo

with such particulaxs. Indecd his licetion need not hove boos

to the words used; 11 eould have extended to those thir
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complained before this Court. Then the learned Mogistrate would ¥

s

decided whether the apnlication sought facts or evidence cnd whetl

not to order all or any of the particulors sought.

o e

It is my opinion that the oppellant was informed ag soon osg 7

procticable in detail of the noture of the offence charged, and I

answer the second question in the affizmative.

Theres wos no breach of either of the rights conferred by sect:

and {2)(b) of the Constitution of St. Christopher-Nevis. T would

digmiss the appenl and award the costs of this oppeal to the res

o be taxed.

Before T leave this case T wisgh to recall the words of Lord I

HARRIKISSOON v ATTORNEY GENERAL OF TRINIDAD & TOBAGC (1980) 4.C. 265,

%3 W.L.R. 62, At poge €4 of the latter report, it reads:-—

“The notlon thot whenever thewe is a fodilure by
any organ of govermient or a public authority &@5
public officer to conply with the law this
necaessarily enteils the contravention of some
hwan right or fundmmental freedon guorsnbteed to
individunlssessoois follacious., The right to
apply to the High Court..e.. for redress when ony
hamon right or fundamental freedom is or is likely
to be controvened, is on importont safeguord of
those rights and freedonss; but its value will be
dordniohed 4 1t ic. allowed fo be mdsused os o
gnorel. subittiubte for the nomicl srocedurcs fox
duwolidng - judicicl contrel of administrative action.®

;{:‘@ o VXul

L.5e RODOTHANM,
Chief Justice

1 olso agree.

G.C.BR. MOH,
Justice of Appesl.
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