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:l]lX]MENT 

On the 5th September 1982 Fidel O 1Flo.herty of Conarec; Vill,~e;·e 

held a public mooting in Basooterre at which there was a number of 

persons assembled, Two days later a warrant of arrest was issued 

by the Magistrc.te of District A upon information on oath given by <', 

corporal of police nttnched to Basseterre Police Station, that tho 

se,id Pidcl O'Flnherty i:on the 5th day of St,ptember 1982 n:t Bns:.;ct<c::T(, 

in the parish of St. George in the r.'lngisterinl District A in the -';,_; 

of Saint Christopher~evia did unlawfully incite persons nsser.1b10d : t 

r1 public meeting to commit bodily injury contrary to cor:w1on lmi'. 

The warrant of arrest commanded co.ch and all of the peace offj U:)~':; 

, 

of the State to bring Pidel O 1Flnhorty before the Court at Bn.::;setern, 

forthwith to o.nswe:r the said infomntion. 
/Fidel.., ... 

\ 
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2 .. 

Fidel O 1:F'lnherty le2.rnt that the police wore looking for hi:::i. :~.~ci 

on the 9th Se11ter:1ber he went to the Basseterre Polico Sto.tion where LG 

was apprehended-:on the strength of the warrent of arrest. 

before the learned Mo.gtstrate who grnntcd h:L':1 bo.il in the sun of ~t5,0CX.". -

with two sureties, to appear before the said Court on the 13th ~,epte::-;bv:c 

On the 13th Se~tonber 1982 0 1Flo.herty o.ppea.red o.nd wr,,s advised by 

the learned nagistrate tho.t he should not return to Court in rc,Jp0ct c::' 

that ulleged offence unless notified by the police to do so. 

It is clear thr,t the M~1.gistrate had infonaa.tion on oo..th in whicli 

O'Flaherty was o.ccused of comrnitting an offence known to lcw, nru:iely 

incitement. Additionally, 0 'Flo.herty wo.s no.de aware of the conter_.t[,; 

of the warrant of arrest; he adrai ttec1 on o.:1th that it was recd t,:; !,:i._ 

l:' •.• :nd that he was t~iven c., copy of it. 

In my view it :.1ust be clear tho.t F'idel O 'Flaherty c.ddressec1 the 

,gathering u.t the public meeting. Now, benring in nind the dc.te of t•ie 

meeting, the date of the wnrrant and the date of his npprehensL;n, t e 

ueetinc; and the topic on which he spoke must ha.ve been within his kc :,;_ c 

Pidel O 'Flaherty is 0, grndunte of n recognised University end he ccir,:t;,,. 

post grndunte studies leading to a doctorate in sociology fror.1 the 

University cf Warwick 1n I:JngJ.and. It must be c., reasonable inference, 

therefore, that he would have apprechited the words he chose t;.:, ur_c i: 

his speech o.nd tht::.t he would hn.vo ror::ienbercd for sane tine after tLe ;: 

substn.ntially though perho..ps not verbo.tiuj whet he ::,cid to the r,s,:-:c,'11 :;_ uc' 

pers:n1s. 
... L,,+1,., 

If he did not~ er if 1 rmy event he wished to know whnt wero t 
/ 

specific words thn.t fomed the substance of the charge, it was open t,J 

bil:1 tc ask for the particulars he required, when he n.ppearec1 in C1iurt _, 

the 9th Septeraber -1982 or '.)!l the 13th 8cptenber 1982. 

he was confronted with the charge o+. C:.>urt on these cl.'.,tcs. 

After I<'idcl 0 1F1aherty was released on bail nothing pertine!l.t t_ .. 

/nllccod ••••• 
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alleged offence took pla.ce until the 24th Decenbur 1983 9 or ooru t~_,::: 

15 oonths after his second a:ppearc~c0 in Court to answer the inf ,rn::-t: 

on on.th o.s r_;iven to tho learned Magistrc.te. On that ck,te n Moti,,r.. Hi 

filed (on behalf of Pidel 0 1F1Dherty-) in the High Court, al105inc :. 

of his ccmsti tutional right under section 10( 1) of the Cons ti tutior::. 'f 

St. Christopher/Nevis 1983. It soueht n cleclnrntion thc,t the ,~r~-Ec,:.r" t 1 , 

right to be nfforded 2, fair hearing within a rectsonable tine :;f tb> 

criDinal chn.ree alleC;cd agc,inst hin in the wc.rrc:.nt do.tea 7th ~,erter.,Lc;:- ,_,...:: 

is beine contrnvenec1. 

On Christr:w.s Day 1983, I11idel O 1Flnherty W[~S notified by the pe;licu 

that he should attend the Magistrate I s Court at Cnyon on the 28th ,c,' 

1983, when the preli.n.:Lnary inquiry into the charge ae1:dnst hin wc,uh: ".::c• 

O.)nducted. He uid so; and he wn,s also representeu by counsel wL:_ 

us~ At the preliuinary inquiry learned C::Junse:1 contended thr,t fa,. 

inquiry ought to cW[1,H the outcoLic of tho Notion. The M.:::,c;ir,tr2-te 

disng-roou, o,nd he conuucted the inquiry in its entirety. 0 'Fl:::11-:c,:::·t / 

wns cor.mi ttec1 t:1 st2nd tric.1 ri,t the l1ssizos schouulec1 to begin i.n ,:>r. · 

1984. Ho wr:,s C'.llowed br:.il as before. 

The next ste;_l ~if ir:11,ortn.nce wns taken on the 4th January 19t'lL1. 

affic1,~vi t nwo:rn to by the Directc;r of :Public Prosocutionsll was filocl. t 

wo.s a reply to the affidavit filed in su11port of tho l'lotion :tb. 48 c;t _, ._., 

J\nong other thin0sj the. Director c)f Public Prosecutions (1cposell ,,u f., ·,: ·• 

11 5. that fron July 1983 to 1st OctnbeJ,' 1985 1 

there has been in St. Kitts only one ?fagistrr:.te 
and nn Adc1itionnl Moeistrcte who wns the 
Registrc.r of the Su11roue Court nnc1 who did not 
take MY prolininary inquiry. 

6. thnt there ii> n lBckhig of indicta1le unttor:c, 
fo:r which prelininnry inqu.i:riE,S hnve nr;t been ho,,,'':. 

7. that the c1olny cor.11:-1lained of was entirely as 
n, :renult cf n tackloe; of im1:ictnl1le Datters anc1 
not directed per.r-mnally o;t the np1;1licc1nt." 
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On the 6th ,forruo.ry 1984 Fidel O 'Flaherty filed nnother 1:Sfir}r,vi t 

which he described as being suppleoental to that in support of }1oti(;l1 !;8 

of ·19s3. It allaeecl his right to be infomed o.s soon r,,s re:::D' ·::.~ ·, 

:practionble in n lm113'UaG'e that he understood o.nd in detn.il of the rn:,t,·~~:-Q 

of the offence charged had been a.nd was still being contrc.Yonec1.. •:·.i:i.::_;.; 

wn.s the first indication by O 'Flaherty thr:.t ho was cor.iplainine abou.t :,::t.' 

objecting to the infomation contrdnec1 1n the cho.rge. 

It can be stateu without fear of contradiction thnt the chn.r::c, we~; 

in o. 10Il[\'ua0e tho.t Fidel O'Floherty knew, usecl, and understood; c:~2'.t1 :t 

the hearing before Willians ,J. it wo.s uade clear that .there wo.s nc) qu,~.r::·:., 

with the lo.neua&o used in the warro.nt. The affidn.vi t of O 'Fld:tE:rty f 

and filed on tha 6th January 1984 showac1, in pa.ro.{;'rc1:ph 3, that he WLS 

rao.lly complaining that 

1:at no time ho,ve I been ei.ven rrny infomution 
n.s to the words o.nd/or concluct cooplainou of 
against me." 

Clearly therefore up to that date 0 1Flaherty hm1 no quarrel w:i.t:i, ti,.,.; 

alleeo.tions insofrtr as they relateu to the dates, plc.ce or occasion, ,:,,G 

disclosed in the chnrge. His quarrel was with the ln.ck of inf'.-i!lllC',:ti.GL 

concerning whu t it wo.a the:t he said and did. 

On the 10th· J·anua.ry ·19s4, or 6 days ufte~he SUiJpleoental nffi.ilr:..vi 
i 

wns filed, another Notice of Motion wa.s filed in which c.mons tho doclr:,:;'~t ·-~.; . .' 1· • 

sought was one that the cho,reo giv-en end ren,c1 to the a.pplicnnt is in 

oontrn:vention of his right to be j_nfon1ed in detail of the nature ,-,f t:f' ~; 

offence with which he was charged. 

In this appeal two questions arise for Mswers; 2.nd they arE." 

dependent upon the interpretations given to section 10( 1) o.nd sccti-::: ", ~J· '.: 

(b) of the Constitution of St. Christopher-Nevis of 1983. 

rend as follows~~ 

11 (1) If m1y person is charged with a crir:tinal 
offence, then, unless the chc.: .. rrre is 

/wi thc1rc..wri ••••• 
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wi th(lruwr1 tbo cr,se shall be ::1f:forded a fo.ir 
heci.r:Lne; within C'. rcc1sorn1ble til.:i.c-t by o.r1 
i:::-it1er•enc1ent 2.nd iDpn.rtid court ost,:.blished 
by law.'' 

(2) E:Vury :i_x:I'son who lF.l ckirgcd witb a. 
criDimtl off once -

•·••••••••••*•o•,-o•*I/,//•• 
(b) shalJ. be in.forr.wd as soon as 
rc2,sonnbly practic:.1ble 9 in o, 

lm1,:_:uac;e thc,t he- unc1crst:::mc1s [:.nc1 
in detn,i1 of the n,:.ture of the 
offcmc(, char6 e(}. · 

In DIREC'i10R UJ? l'UJ3LIC l'ROSECUTICLlS J'OR Jill'iAICA v FEUR".l'i\DO ( 1979:: 

30 W. LR. 206 1 section 20(-1) of th(i J;-:naica C·~mstitution, wbicl,. c, 

with section 10( ·1) above, ce:.lled for considcrc:ti.:m~ cmc: in t:L.o J 

,;f the Court ( delivercc1 by Kerr J .1L.) the folkwing pro::...c .. si tici~1 t:r·. 

by I•'ox .J. in R. v SI'.TRII.;'i CHIN SE'~; ( unrc1,~;rtec1 suit H. 17 6/ 67) wr:G ·· 
,/ 

ancl ac:uptech-

H • •••• o • • • t1'h.:- x1ca,sonc. ble tine co11tor111l~;. ted 
by tho provi.uicn r,.:lo.te(1 to the pGriod 
between the c1c,te ,)f m.~rest (not the dc,tc of 
coun.ission 0f the offence) and the dn,te of 
tria,l., 

Thus the corJputo:tion of •1recisonable tioell started ct the l::. 

0lc.psod before tho 1,r1.:lirainary inquiry WGS begun and CCOi>leteJ. , 

first question to be answered is~ 

Was the c:::se against tho c~ppc,llant o.fforded 

a fnir he2-rinG within a reuson2,blc tine of 

the 9th Septer:.'t,or 1982? 

f'£1here wn.s no is::me on the i.nde11em1cnce or i.11pr.rtiali ty of the 

which 9 it wc::,s u.r:rli.1.:1puted, hau been o::,tn.bl.ished by lc:w. 

The crir:1inal offence with which the c:,:,,rellant is ch0,rc;ec ic 

incitor:1cmt nnd tho flccond quest.ion to bo cmswered is: 

practicable jn cletr·,il ,,.f the n:,,turo of trio 

offence cho,rged? 
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6. 

arn1 detom.inec1 before ·\'.)85 9 includ:Lnt;: R v DElIBY CHOWN COUF!l' ev : 2:·i:,c 

BROOKS 1984 Cr. Lpp. H 164, s11rnTFOm) v D.r·.:P. ("1979) 28 \LI.Ft. 1 

R 143, a.nu he referred to sc}verc..1 aspects of ti:tl:, inst,~nt 

this Court t1._; follow the nprr:.i::cche11 uuecl in the cc'.sc,s he ci tee. 

of greatest significance w::is 13ELL v DII:i~CTOE OP PU13LIC rono~;I.;CtlT1 C(,:, 

anrJ ANCJ'I'};:r:.:n ( 1985) 2 AJ.I F:.R. 590 on which loc,rned Counsol for tl::c 

respondents n.lsc1 relioc1. T1his was a cci.se docidec1 by the Jul2icL:1 

c:·L1one the points cons:U!orod W£\S i;he interj,rct8.tid1 ,;f scctilm 

the Com1ti tution :)f Jru:12-ic,:. wh.ich rrovit1es 9 inter a1ic., tt.:.:t "whe,:evcr 

nny J!erson is ch:cr,:,,ec1 with ::1 crj1:1im,1 .. ,ffoncc he slm11, unL,s,-, tUc 

:i.s withcl.r,1wnj be cffordod c, frd.r honrin1~ within a rco.son[: .. ble ti.:·,t_; 

inde-;:1enuont und ir:1,.art:Lal court ostrcb1 :Lshed by l,1w11
• 

this Court :)~c;;ht tc, look c.t the c:.'.SO in it:::i entirety taking :i.:::-i;.1 

tho:t. the nrer:. of the law dcr,lin1:,; with <leL:w, c•r u.nconscicma1 le: ,'!,. 

in a stnto if rapid (3'rowth. 

containeu in the ~,.ffidc~vi t of tho Director •.'f Public l'rosecuti:;n;; 

sub::i:L tted tho;t it wc_s wholly iw,Jcqu:::to bec1:-.u~1e ( i) it <lid r1Jt wt: (· 

rew:mn why 2, w:::i,::,ist.cr::t;c wr:.s un:J:-h, t:, corcluct th(, prGliDinn.ry 

n.ncl ( ii) it l~iu not set out th(: Gvccif.ic ste:;_ s token to 1.lnce tho 

It was Dr. Drowne I s c nterrti~m thr~t :7.ftur finuiD£';' th:1.t this £cffL 

wn/3 uns,1tt.sf:::i.ctory r'nc1 vu.:;uc-: the le:.~.rnef] trial Juc".r;o souc;ht to :m 

it so that it woulr: have nerit; l,ut, his atteorlt to achieve thic c,•; ., 

referrin,t:; on}y tv ,;>orior1s of de1r,y .Ln five cr:.soG th::1t ho resc,;:cci: 

hiraaclf, did not :n.;nckr tho affic1~~vi t c.ny noru valuable to the:, i:L·c r. o 

/ of t:'lC • • .- • • 
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of the duty wbich reste,d ,m the j:rosecutor. 

were absent frora the c.f.fi<lrwi t relied u:,on by the Di roe tor ,Jf 

( 1,) far fron contri.butin1; to the delo.y the appc,llo.nt ho.d r.:.ctc,cl t, 

the :•cri 1;d by filing hif; M.otion and :::;c, conpellir.l{_,· the Crown to wt .. ,·t 

1n·eli,:iinr:.ry inquiry anc1 (c) Urn arr1<:dlont hnd provided uncontr:-oc2.~.:i,_ .. 

unchallenged evidoncu on ucth of r,rcjudice suffurt:,d by hiu r:.s , .. t\.:,:l", 

the t1ole.y imposed, 

In Dr. Browno 1 s view it could n0t l)e go.insn.id th:::t the 

ri0'ht 1.mdur section 10(-1) of thG ConstitutLin :.f s:it.Chrirstopl·1f:r-r:z.,,: 

"Lewn violnted; nrnJ ,-;.s he nmr it thoro w2,s only one :concdy t;, tl,i 

nru:wly? nn order so decl:::trinr_:::: 9 and quashinc or strikin/; (,ut t!'lu v: 

'.7.UthoriEied by then frou inst:i tutine; nnc1/or undertakine· ~d/or cent' 'L.1.r. 

Lecrned Counsel for the respondents suuGht to 1J:U:,tinr;uiB}1 tb c: .: 

relied upon by the nr1K'1.~::u1t thouc:J1 he re0 ci.rc1ecJ the cn.sc of J3E! ,_ v 

instant rqrpe.<:.L 

Nr. Byron su1:mi ttec1, inter alia, that (i) the 2.ffidavi t ,f k,, 

Director of Public Prosecutions proviued ex1:lcnaticms for the 11(,; ·, ,. :;_ ·. 

the said affidnv:L t should be n,cccrcleu c;rec1.ter weic:h t than th:~ t , f' 

] J t . f tl ] ] t ' th f tt-1c, u·· c,l .'"' ... v ( i· i· i· \,I -l-' np~,e .. [ill 1.nDo :-tr res - 1ey I e::. : wi r,:nsons or 1 ,. ,... . ,; , .. 

no nllec;1.tion of bci: f:.d. th on thL:, p,.trt of m1yono concerner, v1.t,, 

ff.iv) t!:c ••••• 

.. '' 
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ns s2.tisfnctory ns it could htwc liuon1 r1etod propc:rJ.y ::mc1 (2.i<1 

fivo c;:wos with wl;ich ho hn.cl de:::,lt r,t th,; Crir:li.nal i\ssizos 1.n 

hr:· .. d 2-ct017. within thu scope cf hln ;judic.inl tliscr1:;tiun, L ::kiL;:., :~L 

of tlw I):iroctor of t~ublic I'ro~-iecu t,i;ms ;;,nd in an eff'Jrt to (k, J 

of cases; 

tJ:1ic; was n.ot a ronso-y1 for tlol:1:~r known to lr::.w, 1ec,r-r1(:d Cotu1se1 i\ /\ 

1985 ALJ3l~;B'rA Ii.EPOin1
:-: p2.e-o 380 in support of his eulnissiun. 

Mr. Byron sulnitted further tlv:t if the Motion 48 ·.lf ·1903 fi.1t 

24th Decenber ·19s_:, wc.s an indication of the [:.,rnertion '.)f hin r~, c 

the 8.i•pellmrt then ( n.) it could 1mvo ·tieen done nucll earlier .i 2' 1 

stups to rnnedy his c,Jnplai.nt Ly fixin/\ the 1,rolJ.nin2.,ry i..nnull·~- 1 1. 

tine whicb wns not nun10.lly teckc! 1 up wi tll such tyro::; c,f c:--,sm,. 

of the: cr;so, tlm Jiurim1 of about 15 r.tlmths shoul<l be re: 

rresunpti vely projucUcin.l. HG 111 so am:.J yserJ each of the af, :,c,y ti 

JX\rc.fi:rr~ph 7 of tho o,1)pe1lmrt I s c:d'fidavit filed on nth Jn.nuary 

contended thn.t none ref] ccted specific 11roof of prejudice to t' 

due to the: delay. 
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' l • 

contrr:,vcmtion of sectio.n 10( 1) of the Ccnsti tut ion of 

With respect to tho reliof clc.ioecl L:y the ::::,pullnnt it wr.f.:, 

view thr:.t :Lf this Court worc: ninuod tc) find thct there hrn1 b<':(!L u~d 

1 • • • ,·,•·un·rFO'ill D p T ( 19"('' 20 1 / I .. , , ec1. r.Ji t)n J.n ,)J'u.1 1 v • • , .. •. · . /:;) ' i • , JC. 

l'!ur.i:n:~ tho next Lssizos. 

requirell tn eonsider tho 6th r.-x_wnd;.1ent to the Cunst:i. tution of t}1,. 

identifyin0 factors whLch h(, connitkroc1 the Cou.rt oue,ht t-:) asco,.: ·: 

decic1ine if an o..pplicc.nt had been 1]eprived of his ri1;ht t,; c: Bi'C:, 

Powell J. observed the,t such c. rig·ht we.s n noro v:::.:;ue concc~·t t:: 

''It is 9 fc;r exnnple 9 irapossi ;;le to duh,rni.ne 
with precision when tho r.i.gr1t hoc} bcori. l1enit.,i1, 
\fo cnnn·) t definitely stw how lonts ir; too lone 
in a systei1 where ju::.1tj_co hi su1:,po,,c,ri tc.J t·o 
8Wift uut doli:.,err:,to. • • • • • •, "• • 1 

ri1he four fcct0rs which Powe11 J. iclon tifiel1 wc,ro (1) l 

deh:.y ( 2) tho reasons c~jvon by the ~,:rosocution to justify tb, ,, ,_,. 

(4) prnjudice to the rcccusorl.. 

respect of en.ch f,,c-Lo:r: r:eserves quotation fror:. the jwl[:ucmt 9 e-;.-:..i: 

the risk of toin.c:: lcm0 thy. On the fir,st nentionoc1 fr,ct<,r bo 

11Until there, i.fl sonu dolu.y wr.i.ich is ;)resur:i.pti.vcl;, 
prejudici,tl 1 theru LJ no nec1..,ssi ty f.:.)r .L11quiry 
into the oth .. :r f[wtorr3 tho..t ,~o into tho Lr•J.2cnct:c 
Nevertholcss 9 1_,uc,~usc of the iDIJrccision of ti .. ·) 
right to sy,oec1y tri:-:.1 1 tbe length of c!el0-y tlY 
will :n:ovoke such e.n inci.uLry is nece:Jf.lr1rily 
de1)01;Ciont 11, on tlw 11oe;ulinr circur:-,st,,nces , f ·1 

.. l( 

CD.Se.•••••@• 11 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



rn. 

Or. the sec,)nd f;:..ctor ?owelJ. J. e::rwe thiu guluc\nco o.t 

11 /i. deli :)oro:te c.tter::i" t to c1e1:::~y the trial in 
order to hanpcr th1.:: rlefrn1c0 shou1:1 be_; wei;::;hte,: 
heavily r,cainst the covcrnJiunt. L ,1orc noutrr:l 
reason. such o..s rw1:~lie;once Pr overcrowr1.,,<1 court 
shoulJ b(;, weic;:·wrJ lnr:,; he2,,vily tut nc:vortholo~,:-; 
should l,(, conGi.tlcrerl since th0 u1 tiufcte res~·on
si'uili ty for such circur:1st~:.nce::; Eiust rest ,-ritJ:i 
the govcrru:.10nt rather then ui t'.~ the: defe:ndu:1t • 
. ?int.lly, : .. ~ -,;r:2.liil r,-:;;~:on, ouch c.::1 ,_ · j_ wi "c1::c··c:, 
::-.. >nuld : •, JNc, to jnttify appropriate de1,,.y. ; 

""lhetb_:,r r,nc1 bow dc-:d.'onc1ant n.sse:rt~, h:Ls richt 
is c1oFw1y rclc..ted to th.o 0thor f:1.ctor:s we 
h,we: nentionod. '.I'hc str,mr.,,-t11 of h:L eff,r1.:·; 

w.ill b:; a1'fectoc1 by the lonc;th , f the Lklay, 
to sc1,:1c extent by tbo :eorLson for the t1olny 9 

a:nd nost ;_:n.rticulo.rly ty the J:1ers··.no.l projuc:.i.ce, 
which i.G rnt o.1w::,ys reo.dily ic1entifir,ble, tho.t 
he cx~,er.i enccs. s:1he nuro serious tllo c1e::riv,:ti 
the uorc likE=;,ly 2. dof\md::mt is to con1)ln.in, ,: 

~ 

W:i.th ros::Jcct to the fourth uenti.n1c)d f,c,ctor Fowc11 J, sr·.i,l.f 

11Projudico •••• " •• should 1m assei} L, tho licht 
of the intc:rost?J of deft:nc12nts wllich tho ff1:oe~y 
tri.al richt wc.r; (1osi1.311ed t0 :1rotect. 'l'hic 
C:)u.rt hew idcn tifiod three such in tcrcsts 
( i) to 1)revor't o::iprcssi ve rro-tria1 incc:,rcorc.ti 
(ii) to r:Li.ni1nize anxiety n.nd concern of the 
,;,ccused~ ,~.nd (iii) to limit the pu::;siLility th:::,: 
t 110 dofe::-1c0 wj_ll bo _ir;i];ia..irec:. Of thc,se, the 
oost serious is tl:e 1:.13t ••• "... If Witnesses 
rlie or disa1roc.r c'l.urine; c. (lelny, tho 11rojudice 
is ·.)bvious •••• " •• 11 

In March 1979, the Court of f,1rp0nl of thG West Indj_os a:;soc1: +rn1 

of :cigbts under section 8( 1) of The C nstitution of 1,,.tj_rr,un 1967. 

soct.inn was expressed in si,i1ilar w,n:ds to oection 20( 1) of rrlw 

fr,ctor,3 stated in I.1;,1:r;.r~:;r S case wc:rc auopted 8.nd o.r~,liccl to ::.:11 

and circuostanccs. 
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• I •• 

In NovoEber ·1979 tho Court of 

DI EEC'J•Cn OH PUDLI C rno ::3Ji;C1J'rI ON:.; Fu 1: .T d'Jf,ICJ, v FEUP.'t,i.DO rcpcrtc,' 

206. 

tlDODG othor tbin(;-:::-, j n:v-ol veil consi dcrc:.tion of ,3,::;ctior, 20 of The 0 

of .Jc.r:10.icct. 

11Whn.t is a re::wonnt,lo ti110 would do_;onc1 u~.0:1 

tho circurrnt,'.',ncon of e::::,ch c,~Ge:i incluclinc;· 
the ni:,ture of thu c:,se, the fon:12-li tio"': of 
the J.lre-triu.l 1,roce(\ttros 9 the .facilities: 
exi r:Jt.i.1111·, rcnr·1 tho effort:, thnt bave 1,:,ce:n 
i:i.cck to conclude tho p1:·occerJings. ;·,~:: Fox .J. 
put it in }l v SIITi.1TJ·::Y Clln: 13EE,; 

1 Secondly 9 what is a ruc,sunal.Jlo ti:...w 
in c·teto1nined nut '..1y ::m objective 
qi.teut in V£1CUO uf tho j_denJ., lm.t 
subjoctively, by rcfercmco to 
circln•u:t:1ncN, prov2.ili110· in the 
cor::.,orr: tu ri,roa ,~ t the ~)resent tiL10 
wj tb resJ1Gct to ( ·1) tho nuu; :or of 
crininaJ. co,se~, for tric:.1 in relati:m 
to th:: oxistin,:; fo.cilitios ana tLe 
:)crsmmol for offecting tri:·;.1 7 ( ~') the 
inordin..:.toly slow :x,ce ~t wLici·1 so1.10 

trl.r,J,·· llu··· ·L·1~ f·~c·t ·ir·nc,"•"c7 • ''.''1f1 ('i) ·t1'·•.c . 'v -k) -~ " J. Lt, j .. ,.-,\.,,, ,\ 'j l--.&.- I, ,.., .J.\;• 

indjfferent stonu.c.1.'tl cf offidoncy whid: 
it tins bnen 110,rni bh, to achiuYe in 
c,.r.-:l·n.ngei:wnt,3 for 1.rin;tin,:;- cm easer; fo:r 
tr:i c1.l. i; 

with ;1n •yff ence •••••• , •• to bo tried within D, reasom::::t;lc, ti.E1G ••••••. , • 

decided r-Jxn:rt six norrths before the im,tnnt a11reol Ct:L1e 1-lofm•c uc::. 

rrhHru, Lord 1renpler.mr\ also referred to ilnrker' s c::,se: and t.\ the, 

or n fnir l1Garing within a rensonnlJlo ti:'.1e. 
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11 '1'hcir Lordshif)C rt.cknowlcdt;·c the re:luv~·ncc 
and j1JJ ortancc 'lf thi:, four f::.ctors luci dl:y 
expe.nded rmd (Xln:Tcd10m,ively c1isctrnscil j n 
B.'7.:rkor v V!i.np:·o. 1L1\1eir L(,rdshi1,,~ L:.ls;J 
2.cknmrle<lc~f; thn '.\esi1:,,.b.LLL ty of D.; _:<Lyinc; 
the s:.Y.lc ·r ,d..i.11.L~r criter:.i.rc to 1:.ny 
c.Jr:;1titut.Lon, writteL .Jr: unwr:Ltten 1 which 
r:c;yl;ect~J an ,,,r;cuL~(d fror, n1:1)ressiA1 :·.y delo.y 
in cri::.iim:.l ~1rOC(-;ClUnrn. The wcicrrL to 1)(: 
c:ttnchec1 to crcch f·'.c cur ;:rust howevc:r vary 
frou jur:i sc1i.ct:Lcm to jur:LJ1:icti on r,rn1 fro□ 

C()~Se to er se. 

'l1hei r Lorclshir,s C'..ccc1Yt th, .. ,3u~:.i::1i:3sion ••••• 
tllat, in t·iv:i .. n;_'. uffect b the right::; ('T,mted l :,r 
s.sn and 20 · . .'f the Constitutimt ,)f JrnT,jcn 
tho cow:ts of .T::L1;:d.c,:c ,Jw,t ta]arico t:-u:: 
fund21,1enlo.l :rie·ht of the individu,J.1 to a fRir 
trial w.i. thin :, rc<:i.so nn: :le tinn Cl{_sn.i ni,: t the: 
public i1Jterest in tho ntt;;.inncnt ,:f jcwti.cE, i.n 
Uw contoxt ·)f tlH:, 11revnilinc syst0n of lc.rr,:::i.l 
ad:.1inist:r,·.t:L:m ,·.nil Che pr,w:,ilinc ec,mor.1ic 9 

socL,l 2.nr} cuJ. tu:cc:,l conc:i bions to 1Je fC>um1 ir:. 
J.r:·(c:,nicr:. ~r.hc: ntlrair1istJ:.laticr1 of ~justice in 
J"r.1a:i.ca is L:1ccd with a prot.len nut unknown H: 

other countriec:1 ,,f JL1; arity :etween t:lC: 
c1c::;,,and f:)r lec,:·J Dcrvici::G ;..md the :::u ;)ly '. f 
lGi'\'Z'.J B,Jrvic, .. s * ])(. layc, an, ir:ovi tn,ble." 

J)rc,.cti +.inners coulc1 lead to 

a1l:1inistered· • 

,1rerw task of concc1i r1ed.ng th()se )roblrnus~ fa1] ::' 
on the 1ogis1c,tur.c, of .J maica? nindful of the 
provird.tms of tho C ncti tutL)n and 11indful ,)f 
the ::ilvice tondervd :frou tine to h1:1e by the 
jw'i.ci.a.r;y r the ;Jros0wutin& f;erv.i ce and the 
legc1l hff,)fesc,:Lun of Jar:1aica. Thu h~r:::k ,f 
clec.idirig wheth,,r:· n.nd what pc,ri·.:i1.b of C:lcl::,;y 
explicrJ.l(, Ly tbo ·1m:r-:(Jnn i:1:.osc·: on th() 
ccnu:·t:c: 1jy the: W(::i.L;b t .,r criminal cr,.u:3us 
suffj cc to contrnvmw the, rights of s. pnrticuJ.r:.r 
accmicd t,) a Cr,i.r heE1.r:i rig within ::::. ru:1s'.1nnble 
tiLJo :falls on ttu cnu:d;:1 :)f .r,::,;,lcrt nnd in 
p,',rticular on the➔ na;l.!.Jt:,rn of the C urt ... f ii, ~·e·.J 
who lm.ve cxten::d vc kncwl ,)11(;0 a:nr.1 ex,:er:i e:ncc) cf 
cond:itLins in J:-·,1.:dca." 

It w:ui them r)ointed u1.i:t tbat ir, 

that in thu r: 
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c.r,d th,; Court of Apr,x. .. l did not contn;.dict th: .t st(·.teJ.Jcmt · by tho .l 

Court. Lord Templa:inn then srd.d thJs~-

17Thc,ir L rdshii;n ,\ccu t th0 ,-::cccurucy of the 
sb::.:taJhmt and tlw cunclusion, ir:r;.>1ic.i.t in 
tho statc,;ient, th;:;.t .Lr:: :_irc;sont circu:-,1Gtances 
in J,";n"icn1 ,mch duh:.y (\oc,s not by j tse1f 
infr:Lnrse the rir:hts of cm c.ccuscd t ,., fc.ir 
~1cr1rir:ie· ·wi. tllin r:. 1~cr1,[1c:.r1r:_.'Ll e ti1:10. · · 

Excert wher,. tbcre lns 1x,on r:cferm:co tc r:, C}t1 n Court ,. whJ.c' 

nc t uxL,t i.n this juriGdict.Lon - tbc· :ro.SSc.t(s'NJ quoted ntovu urc ,, 

of the four fr:.c"t-ors 1:1ontioneu in Darkor v W.i!1;;0 when he debJn:1in-:.:i: i: · 

.issues rc,iseu j_n tho insto,nt cc,sc; r:mcl I ecccopt that .in ,•etcn.1i-

whoth(?r the a:1pelL::m.t hnd 'bocm donri veu of n fair her.:ri.n/; ly r,. 

unrer:sunable dc1;J.y the relevnnt fn..ctors to be cc-nsic:ered wc:ce 9 ti 

of the dolc~:v 9 the, rer:.:>ons £;i ven by the prosc:cutLm to juc:t:Lfy t:h, · .\ J 

j urincUcti.;:m -: ut from en.De t( c:,oe anrt in particular thr:.t t~1.:.:, czi. 

lmt um1or 16 mo11t'.·,b. 
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1:irejucUcin.l. '.l:hu:::; the first ,:iuestion coul(1 be ru1swered :-ct this 

in tbc affiillw.tivc. 

conta.ined in the nf fid,.:vit fi1ot1 (,n the, :;tr.1 J ~muo.ry 1984, c 

hoW(Ncr such frLct s ns we:re Given wore ,·.cco::_:tec1. 

~,r,.,limino.ry i.nquiriec; bnd not Lecm cor1r1cncorl 2.ncJ th:;t thd:'u w: r: 

r1irocte,1 per::wnally d; the c:.prellc:.nt. 

'.\I' no D::::.rlicr ;-,t the Criminal ii.ssizc.w. 

he pointed out that the nffenc1S'; ir:. erc.ch h2..d loen e:or:1ni ttecl ir1 19 

accused i.n er1ch arrestrnl in 1902, :::.nrJ th[,,t tho c2el:,.ys 1.·otween the 

of arrect (1.nd of cor.1uittal Wt,ru n,11r,roxfrv1,tc,ly 22 uonths, 2:j m01:.L:., 

·1 C ;:ionth;:-;, 15 r:1onths ;:cnd 20 1::10nths. In uy view the, lc,'.:trr1ed tri.: 

i:;c:dce into corrn:Lder,~.tior1 o..nr] use bis knc)wlellce am} eX}lodrmco c 1. 

relov:.:mt CGnditi,,ns then : 1revailinr', within thl, ,iu.riscliction 9 .L!: 

In his judr;merrt tbe: tri.:::J. ,Jud(,'e s,d.d ;-

"'JThc1 delay here is sor.w fiftc,en nonths, c:1.n 
thjs l:,e C 1Jnc;l.1.}crecJ Gn unusual c1elay, or t·.::: 
inurdinn:te (:'.olny "'r rcn unren.som:.l;J.e delr,.y 
in tho context ,;f ·mr jurisc:iction and tho 
circuustancm, c,f the cr'.De:' 11 

He r:.nswered the, qucsti en thm:; :: -

;· ••••• _ •• tho C;,urt nuut look at r,11 t 1·1e 
circur:n:.:trmccs m1rJ ir~ :ell tlw circu:;:wt2w1ces ••. ., 
I nn clc~n.rly of tbe view that the c'.ol.ay 
canplained of cy the: o:;ipl.icant ic, ff,t ,;.n 
un:r·ea11onceble one ••••••• ,, 

\. 
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15. 

I ''illl in r1{;:ceement with tlw lea-.r.T!c<l trio.J Judge ,end fir,c! LI ... ' 

;jurii::,diction1 in a cc·,se such ai, tlw instant case and i!1 the 1:;rov 

circnrnstanccs rovoohid by· lhc affida.vi t of tho l)i:coctor of Public 

or uncorwcionab1e deh;,y- between tho dato of tl:.G c:LrreG t; of the 

and the dr:te of tho pn:1iminary inqu.L~7 into the clm:q;·e. 

Jl:c. I3:r:o,,.,'Tie: :n.,adily conceded thn.t the: Motion fLlod in .Decornl)GY 19 \." 

the initi,c.l effort of the r:,.i.Jpell2.nt to do rio" 

from th.:. fo.ct:, before us, ,\S f:oon 

right tlk,rc war.; 

prelimin::.ry .inquir.Lcn. 

:cot.urn to ccu:r:t tu answer tlw ch:.:r:r:e; unt:il info:mwd to do fm. 

:rcci.uod :ml saw it '.fJ one of ;, S(:rics of after thoughtsn rr,i sel: 

ue:;'o i tumiscd. Indcerl ho c:u.d: -· 

''If tliosc w,,1·e: ,c;onu.i.Le u;ts of prcjudl.c,; why 
did net t 11c, c:'nt.: pler:.d thc,:1 :.~t tl,c ·-iut:;ut 

of th.Ls ::.ctLm'? •••• ., .. ,,;hy d.id he :\lJ.ow 11:Luc.:ulf 
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16 • 

. ;tc endure then durint; thoue fifteen LLmths 
du:rine: whic'n he !:1,:i.1le no request to tho 
C!.utho:ri ties to hnve tho r.ir.·.i:tE:r de:-:11 t with'? 
'.l:r1,: 1~10::icr:t he ncte:d tl:o a.utho:ri.tie:, 
j.IID1c<li2.L,1y took ntei_:,s tho fc,llowirl{t day 
to set th(1 wheels :i.n :.10 ti.on for r\ bc;;:cri.n,:;• ••• 11 

wcnJ shown to be specifi.c p:cc·Judic,.: Jinked to tli0 1,cr:L ,d ·.Ji' dol 

he r:o.d to sc,ok the 1 cavo Uie Cc u.r l. 

end it wou.ld be oxtre.;_:.1ely (1.Lff:icu]t jf not im3,:1ssiblo foJ.' ·1u to 

n 1.,nrr, sentence l fin1~ it unhe1v fHl for tlit: }llU:'),()Se for whicL i -~ 1 ·, 

'I1he r;i:atooont in ,:;pcm to nuc:1 cri t.i.cisn. 

not CLGSL,~t,:d witb thC: nunbur er tic:,nN; cf ;1c,D:1on,;,. nor -i,..r:ith thci.·. 

w.Ltrn:t:::;~ rwr i.nduod with whotbur ;:,1J.l -:,r :.ny c,:f sucb ;,1crEorn3 w:. ·,;.,_, 

to civo eviQe~c:o. 
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cor:irl,,i.ninc th,1:t bo dit1 n'.. t know f.:;nou,&}.J :::cbout tho 

wi t:nof..>sos l1u should C[\11. 

/5c1o:t C1 1 

off one(~ chcT·c:.cd. 

/Nr. Ilyr: 
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1 o. 

O:c. Drowne s:rnr;'lrt tu roly upon die ta, in Ilffioro.1.ly' s c~,se wi:icb, 

wt,s not n.n i:Jsuc in this n;1peal. 

The rolev:-:.nt p!":,rt of tbe wn.rr·:,nt rcecd"i thus· 

' tJ-11•.t F.Ldol O I Fl r:.herty of Con:.:i.reey hercinc~ftcr 
cr,11cc1 the L1of .. mll·nt un tho :)th rb.y uf 
Septcr.1bcr ·1902, ,:ct Dai:soterre in the ;)ari,ih 
of :}t. Gecris·c in the T'in:_:;i. :,te:cir,l Tl:U,trict A 
in the St[ttu ()f :,t;. Chrtstopher•-1%vis dLd 
unl~~wfully inc:i. tu pcr:iniw :.:cuseublec. ;:i,t c. rub:.ic 
rneet.i.n1{ to cnu1.d t 1:1oc1i.ly :l 1jnry ccmtrc,ry tc 
connon law. n 

:aot in a position 't.l ,,nswor thl, chr.,rgc:!. Im fin, t rrri sed thu · +. 

before:: tt1c IU.cb Court by Motion N • 2 ,)f 1984~ fi1ci11 1Jn ·10th J 

In my view tlw r-1,polLnt woulr) h:,ve rx:;0.1Jr_;ed 1 w:Lth rK cUff:i.c 

i' 
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ooorple,ined before this Court. Thon the lenrned :!lk\Gistro:te wouJ.c'l 1-::.v 

decided whether the o.p:)licnti.on sou6"1.rt fn.cts or evidence r.nd whcthe:r 

not to order all 01· ony of the po,rticul~:-rs sought. 

It is Dy opinion th[.l,t the appellant was info:c:n.oc1 n.s soon c:.s :::-;:'..;, 

prc.ct:Lcablo in detnil of the rn:o tu:r:e :)f the of fence clmrged, c,nd I ,,n ,,:' (:! 

answer th(: second question in the n.ffinn::ttive. 

There we.s no broach of oi thGr of the rights confarre(} by uectL :·" 10( I) 

n.nd (2)( b) of tho Constitution of St. Christopher•--Nevis. I woulr1 

dismiss the appeal and award the eoGts of this r.,pp(,a.l to the res:;'•:.nf:crrt: 

to be taxed. 

:&fore I lenve this case I wish to recall the words of Lord 

lllul.RIICT SSOON v i\T'r()RF'.1!.~ GEt~l;RAL OF THINIDLD & TOJ3J\GO ( ·19 00) A. C * 

3 W.L.R,. 62. 

I ngree. 

I G.lso Q.f;rec. 

At :r;K,,ec 64 of the latter report, i:t :rco.ds~--

nThe notion thc.t whencvc_,r there is a fc.ilttre by 
any organ of C'O'Verrn:wnt or u pt:tblic n.uthori ty of'' 
public officer to co,·:rpl.y with the l[I.W this 
necessarily crrto.:Us the contravention of rmme 
huoo.n rit;-ht or fundnr:1ental freedon guaranteed to 
individuc.ls •••••• is fnllo.ci.ous. The right to 
apply to tlle H:Lgh Court..... for rodress whe~1 m:y 
hunw.n r:i ght or fundru:nentnJ. freedom is or is like1y 
to l>o contr,:1voned, is rm important sr.~foguc .. rd of 
thoue ri.ehts 0..nd freec1oos 9 but its valuo will b:J 
dar1iniohod if.it i.::i.all~1vd to be, ruout.rnd c.::: ;:_ 
e;'S!norGl sub::itttu·t© fol.' tl:~ non.1.:-,l ' roc'odurvs f(n.' 
i2woltl.:n.::;-judid.c.l · c:ontrol of ndninistrt~tive aeti.o:c. 1

: 

L. L. ROl\O'fiL'J1I, 
Chief ,Justice 

G.C.R. :M(~I!:, 
Justice of Ai:1:·o 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm




