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SAINT VINCENT

IN THE COURT OF AFPEAL

CIVIL APPEAL NO. 2 of 1984.

BETWEEN3
AGNES ELEANOR CATO - Appellant
gnd
ATTORNEY GENERAL for
St, Vincent and The
Grenadines - Respondent

Before: The Hopourable Mr., Justice Robptham - Chief Justice
The Honourable Mr. Justice Bishop
The Honourahle Mr, Justice Williams (Acting)

Appearances: O,k. Sylvester for Appellant
Honourable Attorney Genemsl for the Respondent, with
him C,L, Joseph.,

19685: Maroh 27, 28,

July 15,
JUDGMENT.
ROBOTHAM, C.J.
The appellant Agnes Eleancr Cato retired from the post of Senicx

Magistrete in the Judicial Sexvice of St, Vincent and the Grensdines
on January 28, 1980, 5She had served with distinction in the post of

Magistrate from April 14, 1972.

Upon her retirement, she sought ito have her sexvige in the
St. Vincent Civil Service between the years 1943-1957 linked up with
her serviee over the years as Mogistrate, sc a2z to make an aggregatc
of twenty-three years publie service, for the purpose of computation
of pension henefits, This the suthorities refused to do, and on
November 6, 1980 she brought a motion pursuant to section 96 of the

Constitution in which she sought the following relief:=

(1) A declaration that she is entitled by virtue

of section 89 of the Constitution and under

/theco;no
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the provisions of the law relating to the
grent of pension; to certain pension benefits
in respect of the full period of her service
in the public sexvice of St. Vincent, which

period amounted to twenty three yeaxs,

(2) A declaxation that in refusing to grant the
said benefits, her constitutional rights as
gset out in seetion 59 of the Comstitution

were being and continued to be violated.

(3) An order for the computation of the said
pension benefits to which she is cntitled
and payment of the amount found to be due

and payable upon such computation.

On September 28, 1984, Renwick J dismissed the motion. In seelirn:

redress her motion was supported by an affidevit, from which the foilow

chronoclogical tabhle of events in her earcor, con be established.

Novembexr 23, 1943,

She was appointed a clerk in the permonent ond pensicnable estolhlils

i IR
R

with effect {rom November 9, 1943,

1949 (Date uncertain)

After the introduction of the new Pension Law 16 of 1948 she
exercised an option for her service to econtinue to be govermed by the

014 Pensions Ast, Cep. 136.

June 1, 1957.

(2) She tendered her resignation from the service in order to
proceed to Englend to join her husband, the effective date of such
residnaticn being August 28, 1957,

/(b) She applied. sv e
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(b) She applied for a marriage grotuity under the Pensions /ot
No. 16 of 1948 under which Act she asked that an option be recorded.
In effect this was a re-option on her part, she having previously

opted to be governed by Cap. 136.

Jung 25, 1957.

Executive Council approved the payment of a gratuity %o hexr of

$24592,00 together with 63 days vacation leave.

Mrs, Cato thus finally and irrecovably teminated that period of
her services with the Govermment of S5t. Vincent and the Grenadines
and received a gratuity in respect thereof, She joined her husberd
in England, eventually got called to the Bar a2t one of the Inns of

Court, and returned to 3t. Vincent in or about the year 1969,

June 1, 1965.

She wag appointed Deputy Registrar of the Supreme Court, o

pensionable post in the service.

July 12, 1970.

She resigned the post of Deputy Registrar.

April 14, 1972,

She was appointed o Magistrate in the Judieial Service of the

Statey, and promoted to the post of Senior Magistrate on fugust 31, 1977

January 28, 1980,

Having atteined the age of retirement, she retircd fronm the

service.

In the interim, on Mey 20, 1975, whilst she was serving ns a
Magistrote, she applied to the Attorney General for the following
pericds of service to be linked up for pension purposes with hLer

service &g Magistrotes-

/() 1943 = ...,
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(a) 194%-1957 as Clerk, St. Vincent Civil Hervice
for which she had already been paid a gratuity,

and
(b} 1969-1970 as Deputy Registrar,

On April 12, 1977 she was advised by the Chief Personnel Officer
thot Cabinet had given approval for the period of service as Deputy
Registrar botween June, 1969 and July 12, 1970 to be taken into accourt,
but regretted thot they were unable to approve a similar course for tle
years 1943-1957. Her application was renewed on February 21, 1980, ono
on March 11, 1980, she was advised that the decision of Cabinet remaine:
unchanged.,  On Mareh 11, she was further advised that a computation of
pension for the pericd 1st June, 1969 to January 28, 1980, (i.c. the wwe

periods as Deputy fegistrar and Mogistrote) had been finalised and o 1t00

collection by her.

This computotion smounted to $16,626,55, but to date the appeliont

has refused tc collect it.

cne point which woo raised by the respondent in the course of the opecl
which can shortly be disposed of. It wos contended by the Attorney
General thot the appellont had no right to come to the Ceurt for redrens
under section 96 of the St. Vincent Constitution Order of 197%. Tlerc
was he said o procedurc laid down in section 19(1) of the FPonsions fct ©8
of 1948 whereby "any difficulty” in connection with the application of
the Ordinance to any excepticnal case can be resolved by the Governor
General making on oxder for the renoval of such difficulty as he uay

consider necessary.

This provision is nothing nore than a grievence procedure and I do
not think it wos intended to delimit the constitutional right which o
person has %o come to the High Court for redress under seetion 96, ~llicid

that his rights to have his pension caleculated in acecordance with the Jow

/in force...
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in force at the date of the coumencoment of the Comstitution as provito.

by section 88 of the Constitution were being infringed, provided ol

that he can show that he hos a relevent inberest,

This Court is not in ogreenent with the sulmission of the learnod
Atterney General and is wnaninously of the view thot the appellant wog

properly before the Court under section 96 of the Constitution.

The trial Judge in dismissing the motion made o finding thot 1t wos

ill=conceivad, He made no finding os to whether or not the appellont

could properly hove haed her service between 1943-1957 linked up to
service ns Deputy Hegistrar and Magistrote, This is the crwr of the

appenl and I will denl with this separctcly at a later stoge.

It iz not c¢lear whether the trial Judge in disnissing the motion

holding that the appellant could not properly come before the Court w

section 96, or whether he wes soying thot the natter was not proverly

befure him, it not heving been established that the Public Serviece O

hnd concurred in the withholding of the oppellant's pension in n2co.

with gection 89 of the Constitution. His actual words in disnissis

motion were:

"Power to withhold pensions, ete. does not rest
in the High Court but with the concurrence of
the Public Service Commission. In the circumstonces
I hold the notice of motion to be ill-conceived ond
it is hereby dismiszsed.”
However, in-so-for as it may hove related to the right to cone wndex
secticn 96, I have alrecdy indicated the Court's view thereon aond thils

effectively disposes of grounds 4, 5 and 7 in the appellant's fovour,

The substance of these three grounds wos that the trial Judge was wr

holding that the motion was ill~conceived .
In~sg~far os his finding related to the non~concurrcnce of the lubli-

Service Comaission in the withholding of the pension, thot was the subjecth

Jof grouad....
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of ground 1 which reads:

"The learned Judge erred in law in holding
that pension benefits are determined not by
the High Court but with the concurrence of
the Public Bervice Commission,”

In coming to this finding the Judge reasomned thet there wog nothing
in the correspondence before him to indicate that the concurrence <f the

Commission was sought or obtained in denying the appellant her right 1o

have her service from 1943--1957 included for the purpose of celeculating

the pensicnable benefits to which she wons elegible. Her cntitlement to
have this period linked up aside, I will now deal with the cuestion 7

consent of the Publie Service Commission.

Section 89 of the Constitution readsas

? “ }1.(4‘ e under any aw aiu nersorn am
AUTLNOTL T 138 4 GLBC LTS

A P s
{(a) to decide whether ony pension
benefits shall be granted or

(b) to withhold, reduce in amount
or suspend any such benefits
that have been granted

those benefits . shall be grantq@wggg nay
not be withheld; reduced in omciunt or
sushended unless the Public Service
Commission concurs in the refusal to
grant the benefits or, as the case may
be in the decision to withhold thenm,
reduce them in amount, or suspend then.”

Counsel for the oppellont sulmitted thoat it wes clear thot the

Commission wos not consulted and that what was conveyed 4o the o

wog the decision of Cabinet thot the period 19431957 could not be

considered in the computation. There is no dispute on this. In

allowing this period, he s they were in effect withhcolding the ben
ond the Comaission ought to hove been consulted. Thisg foilure to o

he submitted rendered the decision of the Cabinet an wnlawful one, as

they were in breach of their duty to consult.
(Agricultur&l, Horticulturnl and Forestry Industry
Training Booard v fylesbury Mushrooms Lid - 21972J

1 A11. E.R. 280) e o
FPUIIWLCK e g e 0 @
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{Grunwick Processing Laboratories Ltd and others v
Ldvisory, Conciliation ond Arbitration Service
end another [1978] 1 211 E.R. 338).

I am unable to agree with the sulmission being advanced by Mr. Sylvecs
L3 - &

for the appellant. In my view, before any question of gronting, withio o

)

reducing or suspending o pension cen be considered, the entitlemont o

must have been established. The provisicn being somewhat peoncl in o

a safeguard is provided agninst the arbitrory use of the power to wit

etc., the pension bencfits once the right thereto hes been establis!
To place on it the interpretation bein: advanced by Mr. Sylvester, woull
mean that in every cose where a dispute ariscs ocs fo what period should be

regerded as continuous service, the responsible cuthority before it oolo

rcject o period being claimed; would hove to consult with the Commi:

I do not think thot could be the intention of section 89. The refvecld

to consider o disputed periud would not leave the person secking

entitlement without rights, os they could seek redress under section

of the Constitution ng the appellont in this case has done.

L .
What Cabinet did in the case of Mrs. Cato did not in my viow o
to a withholding of o pension in respect of the years 1943=1957. Whot

they were saying is thot that period was not qualifying scrvice f

purpese of computation of pension. There was therefore nc neceosity in
ny view foxr them to have ' consulted under the circumstonces with oo

Commission.

At the outset of this appeal Mr. Sylvester after stating the focts

sold that there were four guestions which arose for consilerction:-

(1) Can Cabinet withhold, reduce tn amount, or
suspend pensicn benefits without the concurrence

of the Public Service Commission?

(2) Can the Court intervene tc control the exercise
by Cabinet or any other authority of the powers

conferred ugon it by the Constitution?

/(3) Was the...
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(3) Wes the procedure cdopted in the Court
below the proper procedure in the

circunstonces?

These three have already been doolt withe The fourth ond

crucial one will now be considered and thet is (4) = Can Estoppol of

any kind override the law of the lond to the sxtent thot the provisios

of the Pensions Act No. 16 of 1948 as amended can be nullificd therobyt

The storting point is to determine what in law is regardel o
"qualifying service’, and "continuous sexvice',  Regulations 14 and 15

of the regulations for the gronting of pensions, gratulties and o

clloewances oroe contained in the Tirst Schedule to the Pensions .ot 16

.
[

of 1948, as =mmended by the Yensions (fuendment) Degulation 5.R.0.

of 1971, gezetted on hpril 20, 1971,

Reguletion 14 stotes;

"SubjectTo# the provisions of these regulotions
in the case of an officer who was in the public
service on the lst day of Jonuary, 1969, or who
entered, or enters the nublic service ~ftor thot
date, cualifying service shall be the cggreogete
of the periods during which the officer drew
solary in respect of public service and sholl
include any period durirg which the officer wos

Regulation 153

¥A11 public service under the Covernnment o

St. Vineent shall be token into ccoount n2s
gualifying scrvice in respect of an officer
who is in the public service on or after the
st ooy of January 1969 whether or not such
service has becn continucus ond all pensionable
service of an officer shall be taken into
account as pensionable serviece whethor or not
such service hos been continuous,”

In presenting his orgunents Counscl for the appellont recdily
conceded that in 1957 when lMrs. Coto resigned to join her husband in
Bngland, she would have been entitled to mothing by way of srotuity on
otherwise, she hoving opted in 1949 for nher service to continue o o
moverned by the old pension law, Cap. 136, It would seem that she wous

not unoware of this because when she wrote her letter of resimmation =

: .
/Jmm Tsoass
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June 1, 1957, she ineluded paragraph 3 which reads:

%I ask that consideration be given to awarding
me a gratuity wnder Pensions Legislation No. 16
of 1948 under which I beg to regord my opiion.”

No mention was made of the fact that as stated in her aoffidavit in

support, paragraph 3 -

"Tn or about the yvear 1949 I validly exercised
an option foxr the Pensions fct, Cap. 136...y-.
to apply to my public sexrvice,”
I do not entertsin the slightest doubt that when this letter of
June 1 was written in which she asked for the gratuity and exercisel o
re=option Mrs, Cato acted in good faith although at the time thoere wos

no provigicn in either low for re=opting. This power was given by tho

Pensions Amendment fgt No. 20 of 1960,

Equally, the Govermment of the day acted in good faith, and never
questioned Mrs, Cato's re-option, notwithstanding the faet that they
must have been aware that she was entitled to nothing under Cap, 1%6.
They paid her a gratuity in accordance with the approval of Ixecutive
Council taken on June 26, 1957, The sum paid was $2,590.00 and was
the eguivalent of one year's pensionable emoluments, It is recorded os
having been ecmputed under "Ordinance 16/48 « First Schedule, sec, 67,

This regulation deals with marriage gratuities,

Before us Mr. Sylvester sultmitted that all service of the appellont
whether continuous or not; had tc be token inte aceount as qualifying
SErvice, That he sulmitted would include the period from 1943-~1357,
despite the fact thet a gratuity in respect thereof had already lteen

computed and paid from as far back as 1957,

Altkough he concededed that she was entitled to nothing under
Cape 136; he sutmitted that since there was no provision then existing
in law for her to have re-opted to be governed by the new pemsion low

/16 of 1946444
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16 of 1948, the payment made to her was therefecre contrary to law,
Since estoppel cannct override the law of the land, (Phipson on Eviderco
7th edition page 705) the respondent is precluded from alleging that ilw
gratuitous payment to the appellant, which was made ocutside of and
contrary to the law as it was in 1957, overrides the pensions law and
now disentitles the appellant to have this period 1943~1957 regarded @ s
part of her continuous service with the Govermment of St. Vincent. 7o
uge the words of Mr. Sylvesters-

#411 her service was qualifying sexvice

in contemplation of the pension lawy and

whether it wos gratuitous or otherwise,

regular or irvegular, since it was outside

the Pension Act such a payment is irrelevant

insofar as the appellant's qualifying service
is concerned.”

On bshalf of the respondent, it wos submitted that under section o
of the Pensions Law 16 of 19468, no officer has an absclute right to
campensation for past services, or to pension, gratuity, or cther
allowence. This provision kewewer aos 1 have already shown is gualiiied
by the right of redress which an officer has if his rights under the
Constitution are being breached. The grenting of = gratuity to lMrs. CUolo
in 1957 was a discretion which the Government oxercised., 1In this rosico?,
I would add that when Mrs, Coto resigned in 1957, it was not within the
contemplation of either party that she would have rejoined the servico

in 2 professional capacity.

-

The Attorney General pointed out that in making the discretionary
payment to Mrs. Cato, she wos overpaid in thot two years of service wior
she was under 20 years of age was token into account when it ought 1ot
to have been. Thiz amount has never been repaid, nor indeed hos ony
portion of the £2,592,00 received. She thercefore haed o discretion
exercised in her favour, and even benefited by way of an erroncous

caloulation.

The Attorney Gencral pointed out that section 8(3) of 16 of 1948

/{the very....
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(the very same law under which she opted later to be governed) wequlro:
a female officer to be compulsorily retired upon marriage. Whon il o
fore she rejoined the service in 1969 as Deputy Registrer, it wos not

continuing employment ond she had to cequire gualifying service aftex

that dote.

It would seem that he was pre-ared to concede that if she had nov

been paid o gratuity in 1957, she may hove been able to benefit ey

regulation 14.  He however sulmitfted that whatever may be the true - 5

position, the motter is laid to rest by the provise to section 16 of 19

Section 18(1){(b) reads:

"18(1) The provisions of this Ordinonce shall apply:-

(b) 4o every officer who is serving in
the Colony ot the oppointed daycees
unless not later thon 12 months from
the appointed doy.s.....he gives notlce
in writing .....e.5hat the provisions
of the Ordinonce and regulations referred
to in section 20 shall apply to himoe....”

The Ordinance and regulations in section 20 are the old Pension Tov

cap 136 and the amendments.

"18(2) If any officer who shall hove given
notice under pearagroph (b) of the
preceoding sub-section is thereafter
recppointed to the scrvice of the
Colony the provisions of this Ordinance
shall epply to Mm in rospect of his
whole service.”

Then comes the proviso which reads:

"Provided that except where such officer
shall eventually become eligible for o
pension or grotuity under the Ordinance
in respect of his service both before
and after his re—employment; a pension
or gratulty granted to him solely in
respect of service prior to such re~
employment shnall not be re~coamputed.”

Mr, Bylvester's aonswer to this provision was that if on the
respondent's own contention the gratuity was wrongly computed, eithor on
the brsis of thei® being no legel foundation for it or becouse of an
over-cnleulation, or bhoth, then it was no computation ot all.

/There colees.
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There can be no doubt thot in 1957, the Govermment exercised o
diseretion to pay a gratuity to Mrs. Cato., VWhether or not the right
to have re-opted existed, there con also be no doubt that both the
Fovernment ond Mrs. Cate acquiesced in the course being adopted, and
that the gratuity wos freely given and grotelfully recelved. The Attoaros
General submitted thot in order for the applicant to succeed, she o ald
hove hind to show that it was an improper exercise of that discreticn,

improper here necning uwnfoir.

At the hearing of the avpenl, no nmention was made by anyone «f too
foot that the very exercise of the re-cption in 1957 to be governed Ly

the Pension Act 16 of 1948 the logality of which has been questioned; o

forms the basis of the declaretion sought by the appellant

The appellant is well known to all the members of thisg Court.
sterling service as Mogistrote over the yeors is well recognized. il
I entertain no doubt as tc the bona fide helief of Mrs. Coto in tho
velidity of her e¢laim, I regret that I am forced to accept the orgunente
advanced by the Attorney General in opposition to the motion, and 1t

hold that the declorations sought connot be granted.

I would dismiss the avpeal therefore, with no crder as to costs it

this Court.

L s ———————

L. %. ROBOTHAM,
Chief Justice

"E.H.A. BISHOP,
Juatice of Appeal

L. WITIIAE, ‘
Justice of Appeal {ncsivy
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