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IN THE COURT OF APPEAL

CIVIL APPEAL NO. 5 of 1982

BETWEEN:

Before:

The Honourable Mr. Justice Robotham =

DORIS CHARLES -~  Plaintiff/ippellant
and
JOEL WOODS =  Defendant/Respondent

Chief Justice

The Henourable Mr, Justice Bishop
The Honourable Mr., Justice Williams (Acting)

Appearances:;

BISHOP, J.A.

S5t. L. Cate for the Appellant
E. WQ

Robertson, Esg,, for the Respondent

1985: March 25, 29.

- JUDGMENT

In 1982 Doris Charles of Stubbs, then about 83 years old, filed

an action iy the High Court against Joel Woods of Diamond in which she

clained as followsie

"1‘

3

4.

Damages for trespass and damage to the
Plaintiffts land from sbout January

1980 to the present time by the defendant,
his servants or agents.

An ofder that the defendant do forthwith
pull down and remove a wooden post and
demolish and remove the concrete base
into which the post is cemented, built
by the defendant, his servants oxr agents,
on the plaintiff!s land at Diamond.

An injunction to restrain the defendant
whether by himself or his gervants or
agents or otherwise howsoever from
entering or crossing the plaintiff's
saild land.

Further or other relief,®

Her clain was defended and Joel Wocds eounterclaimed for among

other things:~-

/A declaration,.. -
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Y., declaration that he is entitled %o all

that lot plece or parcel of land situate

at Carampan Rivulet and Diamond Estates
Allotment as the same is more particularly
set out in paragreph 7 of the Defence therein.

A perpetual injunction restraining the
plaintiff whether by herself her servant or
agent from entering and/or crossing and/or
cultivating and/or occupying the defendant's
land and reaping any produce thereon,”

It is helpful to refer to the pleadings bearing in mind the inific.

claim and countercloim of the respective parties. In the Statement of

Claim Doris Charles alleged, smong other factss-

"!1 e

3.

4.

De

The plaintiff is and was at all materiasl
times the owner in possession of a parcel
of land known as part of the Rivulet

Estate allotments. The defendant is and
was at all material times the occupier of
adjoining land and premises known ag part
of the Rivulet Estate allotments - situated
at Diamond.

Since about January, 1980, the defendant
by himself, his servants or agents has on
divers dates wrongfully entered the
plaintiffls said land and damaged the land
and crops planted by the plaintiff thereon
by a tractor and otherwise.

In or about the said January, 1980, the
plaintiff protested to the defendant about
the said trespass and damage. The defendant
promiged to pay for the damage caused to the
plaintiff's crops on the seid land and to
re-instate the land to its former state but
to date the defendant has not fulfilled his
promise. '

From about the said January, 1980, the
defendant by himself or by his servants or
agents continued to commit acts of tresposs
on the said land belenging to the plaintiff
despite the continued protests made to him
by the plaintiff.

On or about the 3rd January, 1982, the
defendant by himself, his servants or agents
again entered the plaintiff's land, wrongfully
built a cement base thereon and planted a
wooden pole on the said cement base about
four feet from the boundary of the defendent's
land and situated within four feet of the
plaintiff's land. The defendant ceoused
telephone wires to traverse the plaintiffts
said land up to and including about the 8th
February, 1982,

/6. By letter....
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6. By letter from the plaintiff’s
golicitor dated the 26th day of January,
1982, the plaintiff by her solicitor
reguested the defendant to remove the
said pole but the defendant refused ond
gtill refuses to do so0.”

Particulars of special demage were pleaded and then Doris Charles

soughtii=

"(1) Damages and loss occasioned by the
trospass.

(2) in Order that the defendent do forthwith
pull down end vremove the said pole and
cement basa,

(3) An injunction to restrain the defendant
whether by himself or by his servents or
agents or otherwise howsoever fram
entering or crossing the plaintiff's
gaid land,

{4) Further or other relief,"

There can be no doubt, in my view, that Doris Charles wes allegi=

trespass by Joel Woods, on lands owned by her; although the facto o

which she relied to cstablish her ownership of the land were not cloo

pleaded in the Statenent of Claim,

Joel Woods alleged that he owns and occcupies lands adjoining the
lands of Doris Christian, thet "he ig the fee simple owner of a picce -
paxcel of land, Lot 18 of the Carapsn fivulet and Diamond Estote

-ﬁ-ll Oments. . 000 Com'[)l‘i Singg il

"Three (3) rode and thirty three (33) poles
in extent and butted and bounded on the
North and North-West by Lot Number 17 and
a Road on the South-Wust by Lot Number 144
on the Iast by Lot Number 194 and om the
sSouth=Fast by public highway or as the same
is more particularly shown or described in
a Ylan or Diagram thereof dated the 6th day
of October, 1949 prepared by Charles F.
Hichardson Licensed Lind Suxveyor which said
Plan is registered under Plan Number G17 in
the Surveys Office of Scint Vincent or

howsoever otherwise the same may be butted
bounded or described Together with all
bulldings and erections thereon and all ways
waters watercourses rights lights liberties
privileges ond all other easemcnts and
appurtenances thereto belonging or usually
held used occupied or enjoyed thevewith or

/reputed to.....
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reputed to belong or be appurtenant thereto
Having bought the said property from Bustace
Valentine Morgzan on the 25th day of May, 1976
and his said Deed is recorded inthe Registry
of the State of Saint Vincent as Deed No. 99

of 1976.7
Paragraphs 3 and 4 of the Defence allegedi

2. The Defendant admits that in the month
of Januexry, 1980 he was approached by
the Plaintiff and one Mr. John and M,
Alexander on the matter of a possible
trespass, and the Defendant suggested
to the Plaintiff that while he was not
admitting any trespasss he would like to
have the land resurveyed and that if
upont the re-survey he was found to be
trespassing he would compensate the
Plaintiff for amy injury she might
have sustained.

4. Despite the suggestion made by the
Defendant to the Plaintiff the Plaintiff
has in no way cooperated with the
Defendant in having the said land ro-
gurveyed to establish proper boundary
marks.,”

Insofar as the telephone lines were concerned, Joel Woods nlc

inter alia, that they were erected on his property.

Joel Woods! case was that he had not trespassed on any lendo ovmd
by Doris Charles, thet on the 25th May 1976 he bought Lot 18 from busicoc

oy ~

Valentine Morgan and that he would welcome a re-survey on the lano:s

that if it showed =& trespass by hin he would compensate Dorls Chovles
for consequential loss or danmage. He olso claimed that since Janusxy

1980 Doris Charles had trespassed on his lands by planting crops.

From the pleadings as they then stood the Court was being aslied Lo
decide whether or not Joel Woods had trespassed upon lands of Doris

Charles in the mamner alleged by her and whether or not she had ex

upon and cultivoted his londs, 2s he cloimed.

The pleadings which followed did not leave the issues there.
They introduced new issues by making distinetly different, i{ nos

inconsistent, allegotions concerning the ares of land in disputc.

~ :/;«o»va

/By paragrc
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By paragraph 3 of the Reply, Doxis Charles indicated how she
became owner of the land {Lot 144) adjoining that owned by Joel Weods

(Lot 18)e=

"he plaintiff says that on or about the
14th day of June 1955 she purchased two
lots of land from one Arnold Morgen Punnett
gsituate at Rivulet in Saint Vincent known
ag Lot Number 144 and bounded on the North
by a Rood on the Scuth by a Public highway

and on the Feost by Lot Number 18 and on
the West by Lot Nuuber 134 AND ALSCO Lot
Number 144 measures three acres and nine
PoleBesessssoe14h and 148 ag is shown on
the said plan and her said Deed therefor is
recorded at the Hegistry in Scint Vincent
and the Grenadines bearing number 362 of
1955, he Plaintiff also states that she
went into occupation of the said land from
the said dote of purchase and hes remained
continuously in occupation of all the said
land from that date and up to the present
time,”

and, for the first time and additionally, she was asserting thoti=

. ensesesceothe land on which the defendant
has trespeassed was in her possession and
under cultivation by her at the time of
the said trespass. "

de ooecasacaethe land on which the cement
baze and pole were exected was in the
sole and exclusive possession of the
plaintiff at the time the defendant
entered thereon and trespassed as afcore-
said and had been contimuously in her
sole and exclusive possession from 1955
to the present time,®

6o ssssesares 1fy a5 he alleges, the defendant
bought the said land from Bustace Valentine
Morgen in 1976 he has had ample notice that
the sald portion of land on which he trespassed
was before and after the purchase in the sole
and exclusive possession of the plaintiff who
exercised ownership and occupied the said land
continuoualy from 1955.9

In the Defence to the Counterclaim, Doris Chorles alleged in part.

that Joel Woodst actionge

is barred by S.ction 3 of the Heal Property
Limitation Act, Chopter 86 of the Ruvised
Laws of Saint Vincent and the Grenadines,
1926, and his right and title (if any) to
the said land have been extinguished by
virtue of SBection 29 of the said Act.”

/I think....

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



I think it ig relevant to indicate here that the action wes

conducted and decided in the High Court on the basis thot the cloinw

of the plaintiff were made in the altemative rother than in conflict,

egpite the absence of any application to amend the pleadings,

The learned trial Judge heard evidence from Doris Chorles ard

witnesseg - Csmond Lynch, an overseer, who delivered the land

but did not know which lote they were, and Me Intogh Lespie, o pric

and appraiser of crops, The coge for Joel Woods was contoined in
own testimony and that of Leroy Ellis, a land surveyor who surve
the relevant lands in August 1982, Two plens wore adnitted in

one =~ o master plan - showed ollotments 144, 148 and 18 cmong <«

the other « o single plon ~ showed the result of o survey of Lot

done at the instonce of Joel Woods.

In giving his decigi the trinl Jud

7
!
[

he congidered to be saliont ond statodge

“In the result there will be judgment for

the defendant stoting that the defendant

ig hereby declared to be the owner of all

thwt 105 pliece or parcel of land contoining
by admensurement 3 rds. and 3% pls. lot Noo 18
ag referre; to in his Deed, The Deferndant is
entitled to the injuection as prayed end his
costs to be taxed,

7]

The injunction ad interim ordercd in
favour of the plointiff is hwrpby dischorged
and the plaintiff's cloim is hereby dismigsed,’

Doris Charles was dissatisfied and appecled tc this Court on

following groundsse~

(1) The learned trial Judge erved in low in
holding that the Plaintifits olaLm is

not one based on adverse possession.

(2) That the learned tricl Judge wos wrong
in low in adjudicnting upon the paper
title and in not considering the application
of the Real Property Limitotion Act,
Chapter 86 of the Revised Laws of Saint
Vincent, 1926, to the evidence.

(3) Treo...
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{3) The learned trial Judge misinterpreted
the Plaintiff's evidence ag contained
in the words VI claim what I buy. I
want the Court to uphold what T buy.
How could T clainm moxe land than I
boughtt!

{4) The learned trial Judge was wrong in law
in holding that since the Plaintiff was
put inte possession by Mr. Lynch, the
Agent for the Vendor, her possession of
the land was not advexse.

(5) The learned trial Judge failed to take
full and adequate account of the evidence
and porticularly the evidence of the
defendant himself and his witness Le Hoy
Ellis.

(6) That the learned trial Juice erred in low
in not considering the evidence pertalning
to the clodm for danages for trospass.

(7) That the judgment is agzinst the weight
of the evidence.”

In presenting the appellant's case before ug learned counsel an i

grounds 1, 2 and 4 together, He referred to the evidence of the

and of the respondent and urged that there was unconitracted testimu

the boundaries of her land were pointed out to Doris Charles in 194Y.

Counsel submitted that vhatever those boundaries were ond whate

area of the land; Doris Charles was put in possession of the land by

overseer Mr. Lynch who was acting as agent for the vendor. It nmog

recalled here that the Reply quoted earlier that Doris Charles

sceupation of the land from the dote of purchase, that iz to say,
about 14th June 1955, and exercised ownership continuously after v

date, Counsel contended that it was not now available to the »os

to lay claim to the land because, in his words, "it was in adverse
possession for over the statutory period of twelve years from 19497,

Mr. Cato relied upon the cases HYDE v PEARCE {1982) 1 All E.R. 1029,
CHISHOIM ¢ HALL (1959} 1 W.I.R. 413, BLICGH v MARTIN (1968) 1 A1l Heite 1157
te suppoxt his view that the evidence before the trial Judge pemunitied

him to find and he ough® to have found thet Dowxis Charles held by

adverse poBSesSsSion.

/In arguing..e..
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In arguing grounds 3 and 5 simulitancously, lecrned counsel fox

the appellant submitted that the passage quoted in the former ground

could not and did not meon "I went what I buy in relation to my &

or, to put it another way, thot what she bought was the land desc

in the deed, Rather, he contended, Doris Charles was saying in «
@ §

that the physicel boundories shown to her by Mr. Richardson apd M. I

2

represented the totality of the land she occupied from 1949.

referred to the plans and stressed thot according to the surveyor i

though he "swrveyed on the 8th August 1982 and ran out the line ¢

to Lots 14A and 18 & the presence of the plaintiff® she neverthele
disapproved of the lire thot he ran cut and held the vwiew thot it woo o

different line, identifiable by a row of trees.

fis far as the evidence of the defendant Joel Woods was conow

coungel for the appellant recalled thot under cross-examination Joel

Woods conceded that it was not until 1982, after the survey was done %

hig instoncey that he knew that he was not ocoupying 2ll the lond

he bought, althouvgh for a rnumber of years after he bought it; he |

allowed Mr. Morgen to eultivate the lend.

Under ground &, learned counsel for the appellant argued that

evidence showed that there had been an act of trespass againgt Doris

Charles who was in possession and who suffered logs and yet there wag no
award of domages by the learned trial Judge for such trespass. fo

sulmitted thot the trial Judge failed to consider the evidence pert:

to the elcim,

I say, with respect, thot it could hove served no useful purpose 50
congider nore thon was done any evidence pertoining to demage coused, .
the learned trial Judge had come to the conelusion that

¥

Dorie Charles must fail. This ground is without mexit

more on its

/The same, ..
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The same argunents and suaission

advanced by learmed coun

dealing with the other grounds were relied upon to support Grou

Learned counsel for the respondent regarded the instant ap

seeking the answers to two guestions, namely

"ean & person whose
possession of land is referrable to a lawful +title sct up adve
poss

ezsion to land and secondly, can the appellant set up in her
a new case?’ At thie stage it is unnccessary, in my view, fo d
geeking an answer to the latter gquestion. It is academic becaunse
provisions of Oxder 18 Rule 10 of the Bules of

Supreme Court 1970

not followed at any stage and because of the manner in which the «

was conducted and decided,

So far as the first question was
learmed counscel submitted that the whole ¢

aim by Doris Charles

on the assertion that she had purchased the land and so she owned 1%
g 1la

wiully obtained title and when Doris Chorle

s told the

gshe was asking it to tuphold what she bousht! this was an

uncegudy
indication that she had no interntion wr

e
e

tever of claining th

v ] el
e land

adversely. Quoting from a

case mentlioned in the 3rd editior

Newson on Limitation of Actions (third edition), Mr., Sylvester un
& possession may fail to be adverse by reason of the rule tl

is never aaverse 1f 1t can be referred to a lawful titlet

i
a0

® g LU i, . :Yf?
cording to counsel; the basis of

&,

claim of adverse possession
the land was occupied by sonecone in defiance of the title of

owner of the land.

Counsel invited this Court to soy thot the

Sk

mugt be answered No he cannot, and therefore the apresl could n

Mr. Sylvester relied upon the main judgment in a case heard in

in 1977, GERALD POLLARD, Attorney for Mery Maotthews and Edna Stovos
divisees

vnder the will of dtholine Matthews, decensed v WILITAL

The whole tenor of the case as disclosed by the evidence was

each party claimed to have bought the land in dispute.

Doxig Crooooo
sald in clear language that

bousht

e londs in Diemond and

1
she went into occupation its boundories were shown her by Mr. I

&0 00
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overseer, She wade it cleax that she was accusing Joel Woods of

on her lands and destroying crops that she had planted, by burving

beneath earth that hod been bulldozed to creste a bullding site; oro oo

asked the learned trial Judge "to keep Mr. Woods from my lond¥,  Dow

answers which were elieited fram Doris Chorles under crogs-exomins:
were enlightening. She agreed that the land had been surveyed vrios

her buying the lots from Arnold Punnett and she explained thot

[

part of the purehase price before she received her deed, Becouse

for the appellant placed emphasis on this aspect of her evidenc.
particulorly because it fomed the basis of a ground of appeal, 1 l.0-

quote the entire passege (cather thon that which Was got out in 1he e

so that the meaning of the pleintiff's testimony may be trully un ¢
bhe told counsel thigie

HIn 1955 he gave me the deed. What is in the
deed is what I buy. I went the Court to
uphold what T buy. I claim what 1 buy.

Mr. Morgen and T buy land togetheTisesocas 1
still have the land I bought from Mr. Punnett.

How could T cleoim more land than T bought.®

I have no hesitation in soying that Doris Charles was relying

gt

sinple fact that the land which she wns claiming cs her land,

bought by her from Mr, Punnett, that she had made o part peyment towr:

its purchase price, and then, in 1955, she had been given the title
to thot lond, She woes not saying that she dispossessed cnyone 0w

it belonged for the relevant stotutory period; nor was she sayin:

someone discontinued his possession and she then went into possec
remained in uninterrupted possession for more than twelve years. Lo

did the only witness called by her go bevond her evidence that sho oo

the land in dispute.  Osmond Lynch the overseer told the High Court 41+

around 1945 the lands of Rivulet FEstate owned by a Mr. Punnett werc

surveyed by a Mr. Richardson and thereafter sol in lots. In the witnae wf

words: "Everybody knew they bought a surveyed lot and bought by =

to a plan”.  Dorie Charles was one of the purchasers and it was t

overseer Usmond Lynch who "delivered each boundory to each person
/ﬁumchuiz;o.o.,«-
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purchased’y and nore particularly, "delivered

The witness §cid further {in his ovidence~in-chief) that he did

know the nuaber of the lots which were purchased by

thet he would not be able to say whother or not she cultiva

to her boundary.

Joel Woods said in cloar language olso thot he bousht Lot 18 fnw

Eustace V., Morgen in 1976. This lot adjoined Lot 144 which

bought by Doris Charles some twenty seven ycars earlier. &

vo.s prepared in respect of Lot 18 and according to Joel Woods b

sllowed Morgan to cultivate the land until he was ready to o

house in 1980, When he bogan @xaa””tL\l%ork he wos accoused of

Charlesy and go in an attempt at an &

trespassing, by Doris

3

seted that there be o survey or the boundary 4l 710

settlement he

their Lota. It would seem thot the respondent went abead ix

1982 and obtained the services of Lusroy Ellis, o land surveyor.

the mester plan prepared by Mr, Richardson, Lesryoy Ellis resurve:

lond and provided =z plan which revenled that the boundary cla

Doris Charles was not the true boundary, and thot Jeoel Woods wou

emtitled to more land.,

In his judgment thoe learmned +tricl Jud gtoted: -

"ihe evidenco would seem
the plaintiff is indeed
8g. foot more lend than
%h ﬁ h@r m@1W“b0ur.,a@..“g@wﬂumt bm

o forthor TR, 10P: nd o
»bn%vr e @lgujn on adverse EWWMSLQSLMna

Shoe stotes in her evidence thot she wos

put into possession of the land by,f‘@

Lynch, such being the cose her pos

wogs not cdverse since she vag put Jntu

DOSSaT ””H)bv wront of the vendor.

muﬂ vy she stotes in evidence [ clair

what I buy. T wao

g !
nt the Court to uphold
whit 1 buy . How could T

g tho

than I boughtt In tnt 56
plaintiffts clain
adverse pQSSQSSXQﬂa

o+

T wigh at this stage to desl with the legal concept of

posscssion, as I percelve it. I hosten to med coun

AT

/the partic . e..
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the porties thot I have looked corefully at the suthorities
they relicd, The case which I found to be tThe r
of the focts and circumstonccs of the instent appecl wos

this

State some elght years or so ago. In that cose,

¥ivil Appeal Yoo 11 of 1976, the first decision of the Court was

by Peterkin J.4. (a5 he was at the time). He quoted from a cn
in the Dominion Law ieports of 1954 in which it was held "thot in

to succeed in establishing o possessory title against the xi

m

of lend, a claiment must show (a) actual possession for the stot

period (b) thet such possession was with the intention of excl
from possegsion the owner or persens entitled to pe
discontinuance of possession fox the statutory neried by the owner
2ll othors entitled to possession. If the claimant falls to s
these things he camnot estoblich o right to possession, and in
ne must show that the owner was swore of his exclusive possos
it ow
guesticn of dispossesaion which is one of intentioNesceseo”

Jolia

properly found that Doris Charles was ol
the basis of adverse pos

in @

s
A

50T

helie
thought it wes and not where it wos subsequently proved to her to
Cleraly Joel Woods acted in good

thelr digpute if he was shown to be wrong. He did not know thet

o8 notorious. An importont ingrediont must therefore be the

aleso soid, lotor in his judgnenty

Tt ghould be romenmberod that in overy case
the pog y which will causge time %o
TUN Ag £ owner invoelves an ondnus
O ““ld@ﬂdl.

In my view there wos no evidence whatever from which it cuul

iming the land in disp

sion to any owner or
gtoblishing any such cladnm. Her cloinm of possession wong v

v lawful title, and possession 18 not to be regarded adverse

eferrable. Clearly Doris Charles initially acted in ¢

ving thet the boundory dividi

mv\
e}

Lt end in oan s

ot to o

Lot 18 and Lot 144 was whero

entitled to more lend until it was rveveoled by the Ellis resurvev.
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The evidence which wos adduced before the tricl Judpes merited

finding that Doris Charles had not proved thot she was the lewiul owoo

of the land in dispute or that Joel Woods had trespogsed: mnor oid

pornit a finding thot she hod ccequired the land by ndverse pose

Therefore her clain could not succeed,

ision of the tricl

Thig Court was asked to soy thot the de

dismissing the clain of Doris Charles and in declaring Joel Woods t . Lo

the owner of the disvuted lond, wos wror

argued has led me to cor

pa

None of the seven grounds of

the decision wes wrong ond ought to be set aside. Conseguent.

dismiss this apreal with costs to be taxed,

T apgree.

Lule fﬂ{f“”“”

e,
.,

L oalso agree

}.Jt iﬁ/l‘] TJ'}.J': C;?
Justice of Appeal { i
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