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1942 and his wife Jenn who ,ra.s born in Denbigh Wales on the 9 Januniy: 

1945 bege..n living in St. Lucin. in 1968 with their two child.t•,,m bom 

on 16 December, 1964 and on 18 April, 1966. David and Jeon Englan(: 

each held a passport of the United Kingdom of Great Britain and 

Northern Ireland, and these passports described them each as having 

the national status of a Eritish subject and citizen of the United 

Kingdan and Colonies. At the time that they took up residence, 

St. Lucia was one of the Associated States of th& West Indies, with 

its own written Constitution. 

About 15 yenrs later, they were both removed from St. Lu.oi,, mx1 

as f!, consequence thereof they brought indi vj_dual motions ( which were 

later consolidated) challenging in the High Court the procedure tho.t 

was adopted as well as the consti tutionaHty of the Orders under whicl1 

they were removed. .Among other things, each asked for <>rc1ers 

declaring thnt each was entitled, upon application, to be registered 

as a oitizen of St. Lucia, and for damages to be assessed. 
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The trial Judge refused all the orders sought in the motions o.ncJ 

dismissed thE!D. with costs to be to.xed fit for two counsel. 

When David n.nd Jeo.n Englo.nd took up residence in ·1968 ea.ch of thor.i 

become a director and shn.reholuer of a company which carried on the 

business of buying and selling hn.ndicro.ft and souvenirs. David Englf' .. nd 

built n house in which he and his fr.L1ily li vcd a.s they become port of tL: 

conmruni ty in St. Lucia. 

Among the laws then in forco in St. L'ij.cia were, for the purposes of 

this matter, the Immigration Ordinance Cnp 76 and the Deperte.ti.on (:Srit:L ... 

Subjects) Ordinc.nce Cap. 79. They hoil, by 1968, been in operation for 

a.bout 14 and 15 years respectively. 

On the 8 November, 1976 DD..vid and Jean Englnnd (also referroc. to 

sometiL1es as 'the Englands') were given pon:1ission by the Government 1..•:I. 

the day to reside penne.nently in St. Lucia, which from 1st Mc.rch, 196::', 

hnd its own Constitution. A number of things were dealt with in the 

Constitution but we are here concerned with citizenship, Md there w-:-::3 

nevor any contention that either of them was o. lli tizen of St. I,uciv. 1::y 

virtue of that Constitution. 

The Immigration Ordinance to which I alluded earlier concerned 

inmigrn.tion into St. Lucia. £:nd the Deportation (:Sri tish Subjects) 

Ordinance, c.lso r::,entioned f'..lrendy, regulated the deportation of 1.m(fori.rr-.. : .. :1 c 

13ri tish Subjects. 

By Section 2(2) of the Immigration Ordinunce, o.nd solely for tho 

purposes of imnigrntion, o. person wc.s deemed to belong to St. Lucie'. if 

he wo.s a British subject nnd inter o.liu ( o.) hnd been ordinr.rily resir.~ent 

in St. Lucio. iontinuously for a period of 7 years or more, a.nd since th,} 

canpletion of such :puriod of residence had not been ordinarily reui,:1ur:t 

in any place outside of St. Lucia continuously for a period of 7 yenrFJ 

/or more, •••••· 
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,. 
or oore, n.nd (b) was o. dependent of o. person to whan (n) above :::.pplh.'. 

Section 4 of the sune Ordinance prohibited irrnnigro.tion intc, 

St. Lucio. of o.nyone who was not n. British subject and who entered fc,r 

the pu:r:...,ose of trn.Jing as n pedl2,r. 

Section 5 of the Ordinnnce stipulated thnt any person whD wi.tru.L 

the 1:.1eruung of Section 2( 2) was deemed to belong to St. Lucic c;hould 

not be a pr·:>hi bi tecl immigrent for the purposes of the Immigration 

1Thc ~lands I reached the position where, for immigro:1,tion purpos1~r; 

only, they qu;-i,lifiec1 to be 1)0emed as persons who belong to St. Lucic ,:,;:~, 

who ought not to be prohl bi ted immigrants. They attclned this ~)Ji:.:,i t:!..,., 

in 1975 or 1976 prior to buing infonned thnt they would be permi ttec' t,J 

reside pe:nnrmently. 

Tho Deportation (British subjects) Ordinance c~lso provided for 

persons to be dceraed to belong to St. Lucit" in circur:istances like tbo::o 

mcntionec'! in rolo.tion to the Immigration Ordinance; and the fomc}:r 

c.1so eopowered the Governor in Council to mcke deportation, restricti,m 

and socuri ty orders in corto.in stated circU1nstet.nces. 

'The Ene;lands 1 qualified to be doaned as persons who belongcr:. t,, 

St. Lucia, for doportotion purposes only; and it will suffice to ,3,.~, 

that for the period now under review no orders were mnde reli:i,ti ve tc 

then. 

Under Cap 76 and Cap 79 tho stE>,tutory class of persons "ueer.:0(l , o 

belone to St. Lucio." we,s crentod and limited to inm1igration nnd 

ueportntion purposes. Being pemi tted "pemruient residence", wi. tL ·tr'.', 

more, wns o. privile1Je - not o. right - with no statutory support, 

it probably r;ervad to o.void the tedil1m of npplying at i.:nterv·als for ,~:. 

pemit to live n.nd work in St. Lucia. In the inst0-nt case there we.::; 

no qug.rrel with the stc1.tement of Mitchell J - with which I ag-ree - t.:.,-t 

.{·the. pe;i;mis~ion.,. ••• 
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"the permission to reside pexmnnently in Se.int 
Lucia did not by itself confer or create 
relntionship between the personto whoo such 
peroisnion w2.s grnnted> nnd the State, in the 
exercise of its lawful authority". 

David o.nd Jenn Englnnd nt this st2cge had been granted pemissicr. 

to reside pf.m:w.ncntly but n.:,ith.:r wr,~s o.. citizen. The purmission f,iver. 

them carri<;)d no legally enhrcenble rights or ir::u.;uni ties uncer the 

Constitution then in oper2-tion. 

:B'ROM 22ND PE13RUARY.i • ...:!W TO_ 4TH SEPTEMBER_j 1,~_83_. 

On the 22 Februn.ry, 1979 the St. Lucia Constitution Order 1978 c:-,,.c, 

into operation c.nd the St. Lucia Consti tuti<'m Order of 1967 whicl·, !:,:- 1'1 

provided for the Constitution of the Associated Sh:te of St. Luci,: we:,, 

revoked. The First 6chedulo of the Order of 1978 set out the ~>L. J ,,<: 

Constitution, the supreue lc,w of St. Lucia from 22 February, 1979. 

On the 15 ,June, 1979 tho,.Ci tizcnship of St. Lucia Act 1979 ·boc. c 

law. It provided for the acquisition of citizenship, tho renuncL.:.ti ,; 

of oi tizenship, o.nd for matters connected thorewi th or incidental ti~_c_.·, J:. , 

There wore ,'..lso in force fror,1 thn t de.to Ci tizensbip of St. Lucic 

(Applice:tion by Comnonwe[~lth Citizens) Regulo,tions 1979. By Secti,J:r, ;,, 

of these Regulations a. Co□f'.lonwenl th citizen resident in St. LuciG. f.: r 

7 years prior to the eppihinted date, who was desirous of becoc1ing :} 

ci Uzen of St. Lucia was required to apply for registrction to t}1e 

appropricte Minister in a form prescribed end set out in the Re{\'Ul:. ::L · • 

A certificate of rcgistrn.tion as o. citizen, in the fo:rm shown in t;:e 

so.id Hegulo.tions, WP.s issued where necessary. 

Affidavits sworn to by David nnd Jcn.n Engle.nu show th«.t sooet.i.n;,_, 

in the first part of the year 1980 - ( tho prociBo date was not criven :,r 

known) - applicn.tion for roeistrLstion as citizens wns mac1e on beLc~1f : f 

en.ch member of the fuCTi.ly throuc;h a solicitor. The 11ffiduvi ts ciff·.:2c,' 

as to the time of tho :::.prli.cnti-)n but subsequent synchroniso.tion 1ff.~i 

/stated ino••• 
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stated inn further affidavit. It appeared that there wc..s no clr:d..:-:. 

that individual c~pplic, tions were made for each oenbe:r, but th(""t 8. "]J: 

npplicc:.tion was sua:1i tted for alL 

challenged onu so r.12.de a vital issue. 

The existenc0 of an applicc.tion ,:·,;:; 

Nevertheless there was a. 

conspicuous absence of 1.wsistnnce fron the solicitor who, to th:is c'l:-•~., 

has rennined anonyraous cmd hQs not stc,ted n single word on the i.ssuu. 

In r:iy view this nust be cm2,,lysed in the light of the facts tbr'.t the 

A ttomey General wus surru7!oned to attend for cross exomina tion ":cy cou::sE:: ~ 

f0r the n1,pel1n.nts, thc::.t the Attorney General stated on on.th thet :w 

soarchod bis offiee ,\S well ns th() offices of the Prirne Ministor ( t::, 

which all n._;1plic£:.tions were sent) nnd the Irnr:ii.e;rati on Office.· wi tt.Ni t: 

succc,ss for the alleged appli.c2,tion, and that the Register of }:)ernorn, 

registered under the Citi.zensh.i.p of St. Lucin Act ·1979 was produce(} :i.! 

evidenco ond sl1owec1 tl12. t r1one of 'the 1!int~lru:1d st had bee11 x .. egi. sterec~ r:\r_; 

c:. ci. tizen of St. Lucin.. 

Counsel for the appellants when dealing with the issue of the 

c.:pplication su1:mitted thc;t the respondents had not ndduced any CO(rcr1t 

evidence, but relied ma.inly, if not exclusively, on tho Register of 

Citizen. It is but fo.i.r to state that counsel readily conceded th2 t t. 

buriJen of proviDG that 1 the Eng1ands 1 had made applicr .. tion for re6:i.dr,t.Lm 

rested on I the Mi_,;lands' and that they would have to establish tte f,:>.ct 

by tho strenr.;tb of their own case and not through any wcalmt1ss of tl:ci 

01)r,onent I s case. 

The trial Judge considered all of the evidence pertinent to t!H'. 

1joint c:.1ncl ntr,-esst~U, ir1ter :o.lla, that t}1e fo,cts nnd circumstru1cer, co11r1E::r.', ~,: 

with the alleged application for re15·istration must have been pecu1fr 

within the knowledc:e of tho '-'-i:lJ.iellant' s so1ici tor, who rlayed no 

whatever in tho matter. Mitchell J st2.ted in his jude;i:aentg 

"Hnving rege.rd to all the evidence revealed in the 
ca.ae, I ca.m10t sny that the r~pplica._.nts have 
diucharc;ed the evidential burden and the l>urden 
of proof which were placed on than to prove that 

/they in ...... . 
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they in :fact ne .. de an n1::plicD .. tion through a 
solicitor for reeistrntion as citizens of 
St. Lucia in tenus of the requirenents of 
of such ce.n n.ppUc~~tion and that it W?-3 

effective for tho purpose for which it wc.s 
intenr1ed. 1' 

The trial Judge Ei:xplained his evaluation of the eviaence such ccG 

was put bcforc.: him and be quoted extracts frco judgments in c,:.ses, tu 

show l:tow he regarded the fnilurc to "ce.11 11 the solicitor who sutni -:;tuC 

I shn.11 refer to one such extrnctg 

nwh(➔ro n party without erplanoi;ion fails to 
call as a wt tnoss ::c. person whom he r:iight 
reasonnlily be expected to cnll if thet 
porson' s evidence would be fe .. vourd,lc to 
him, then, nlthoui:;h the jury nay not treat 
2s evidence wh;;,t they r:iay as a mo.tter of 
s:1eculr:tion think th,,..t the.t person would 
hr;,ve sr1,icl if he had be()n ccJ.le,J as n wi.tness, 
nevertheless it is OJ) en to tho jury to inf er 
that thQt p,.irson I s evidence would not have 
holpod the _party's case." (Australian case 
O'DONNELL V REICULIID (1975) v R. 916 at 929). 

'1:hen the trin.l JU(1ge, in his own jue!:3!'.1ent Ht'..id this; 

11 I could not ••••• find on tho st.::.:te of the 
ovidence suloi tted for i::y consideration in 
favour of the nppl.ic::~nts cm the insue of 
f'1,ct of the al-plication for recp.stre.tion as 
o.. citi.zon, c.,rn:t on the 11nlc,nco of probability 
would hc)ld thr·:.t they had '1D.de no such 
;:1pplic11ticm. 11 

proof in reuchine his finding, t'..l1d it is not nccuro.te, in r:1y view, t 

instead of thr:.t in civil co.sos. 

It wes open to the tri n.l JungP. to finr"l, n,s he did, the, t or, f :c 

bn.1£mcs:i of probabilities no o,p11lico.tion for re;:;;istrr,tion of the ,'-'.' ,c.l:: .. 

and their children ::,s citizmrn of St. Lucin 9 was made. 

would have come to the SD.r:ie conclusion fror:i the Hvidence. 

:F'or my 

Now eriti tler.,ent to le registered c .. s n. citizen of St. Lucia L3 

foverned by the provisions contained in section 102 of the Cori:;·~.:; : t,j_ 
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of St. Luciu 1979. 'I'lw oa.king of Dn O.pJ}licc.tion is a sine qua r,on f:n· 

registrn.tion. 

ro,:ristration. 

If there be no n.pplica.ticn then thero cnn 1}c no 

Consequently, in the lic;ht of the findirig by tht: tricJ 

Jud0e, nei thc,r Dc.vid Enn;lanc1 nor his wife nor either of their chilc:n.tr, 

could 1Je or wr:,s reg-istered c,s a. citizen of :3t. Lucic .• 

By mid 1980 1 the EbJ;lands 1 were British subjects who wert: all owe,,:: 

to reside pEmnunentlyJ .. nthe islrn1d. 1rhey were not citizens of St. Luc_•_-

but by virtue of Cnp. 76 and Cap. 79 thoy fell within the cle.Gs of 

persons whom those Ordin211ces <lidined 9 for irnnic;r::,tion and deportnti•..J', 

purposes resrectively, as deemecl to bolong to St. Lucia. 

person sui tn.ble to be on the C,t. Lucia 1rourist Bo2.r<l; indeed he ,; :', 

one time Deputy Chc:~inaan of that Borra. However subsequent eve,nh. 1 

including his conduct, led to the orc~ers for his removal o.nd th::~t -Jf 

wife from St. Lucia.. 

On the 9 Au,trust, 1983, in 2, letter frof'.l the Prime Minish:r tc, L 

person who secued to him fro:,1 a :previous conversci.tion to be the 

solid tor for D2vid Englo.,nc1~ it wc.s indicated thc:t during the prevJou:. 

year Dnvid England had come to the nttention of the Gt. Lucia Spoc.ic.1 

]ro.nch, ~)eccJ.use of his involvenwnt in the ::,ctivi ties of certain 

IlOli ticr::.l extrenistn, rmd th:::t ir1 May, 1983, his neIJe wc.s mentioned .1.. 

connectiun with c.cti vi ties of the fJBii:ie oxtror:li sts, in Li bye.. '.i:'her: in 

July1 1983, his nrune wns a{sain mentioned in connection with a clarn1nnt:Lr,t, 

attempt ·!Jy the poli ticnl exttemists "to recruit St. Lucians for terrori.· : 

training iTJ Li byo.'1 • 11.ccordi.ne to the letter~ 

"This development and Mr. Engln.nd 1 s involvement ••••• 
is considered as o. natter of utmost gravity by 
GovE.::rnment, nnd Jvir. Englrmd' s presence in St. I,ucic'. 
ie consi.derod o. throc,t to the sf::curi ty of the frt::.:tu 
and 2..s i:iuch is no longer welcomed." 

'rl:ms I the Imglands 1 were mnde awr:_re of th,:: Government's feelL •4 
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s. 

based on stnt0d facts and circumstances. The.t perc:ion to whom the 

letter was c.ddressed t1id not continue to c.ct as solicitor for 'thu 

Englc,nds' for on tho 16 ,'i:ugust a firrJ of solicitors in Barbo.uos :--~cti,~_,.,. 

in association with the solicitors now on record, replied to tho ?rfr:., 

Minister. Tho a.1leg8.tions wore denied o.nd nn opportunity was GGU!::1,-:: 

to put Daviu Engle,nd' s side of the m2.tter before c,ction was tnkcm 

Government. Of course tn:th2 sa.w.e way th~1t the charges wer1.::: m,::::,c1o ii: c. 

letter pcrha:ls tho arn::wors thereto could have been suhni tted if De.vi'' 

England so wished. 

On 1 Septenb,,r, 1983 the Imnigrntion Ordinnnco (Amendment) Let 

become law in St. Lucia. .s a, result ibhe Immigration O:rc!inr:,nce [mll 

Deportgtion (British Subjects) Ordinnnce were significm1tly nffect0c:. 

For the purposes of tbo instant c£1,se, in the fonner Ordincnce th;;P: vc-.: 

no longer the section tho.t crer'..ted a class of persons who sh2,ll be 

"doa:aad to belonc11 to St. Lucia and the i.r;:nnigrl~ticm of persons or ,)f 

r.ny 11orson s1iccifiec:! in an Oruer made by tho Governor Gener,\l ir. Cot::·.r~L •. 

wec.s prohibite11 unloss there wr·~s some sttc.tutory barrier to such 

prohibition. Put ,:mother way, Section 2( 2) and thct :iX:i..rt of Sec t.L.,r, i-:. 

to which I 2.lluded earlier were both deleted. The whole of the 

Deport2.tion (British Subjectc) Ordinance was rorenled. Tho ren11t 

wr::,s that the Engl2 .. nd fcrnily wero without tho c'escription or cl0.csif:Lr;· 

of per:Jons who could be dc(:,med to belong t,1 St. Luci;:- for inmigrc.ti.cn 

and for deporto.tion purposes. Further, thoy could bti deeued ;•rol,j , .. · 

immigranfa~ undc,r tbo I::::.unigr;1-tion Ordinn.nce, as runended. 

In my view, frau tho d:1tG when St. Lucia becrune an independent 

sovereign countr;y, tb.,ro wen: those per,~c,ns who become citi. zenl3 wi t}J)1.l; 

nore, there were persons who bec::-:r;1e citizens upon regi strc;tion9 0,110 

there were those persons who were not citizens, some of whoo coulc: 

for citizenship. It is cle1:,r and undis1~uted tha.t on 22 Fobru:,rs, 

and after~ 1 the Ein(:;lr.mds r were not registerod es citizens and wcr~: 

/citizens •••• 
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citizens. It does not arise for determination in this appeal whetl'<'-'' 

1 the E:nglands 1 could or should be registered as citizens on making 

np lication in the proper foun. If and wl1er1 a,pplica,tion is rnnde, t~ ,,. 

decision or a declarP.tion from this Court may become necesGary. ~-\)l: 

the moment it is sufficient, in my opinion, to soy thnt there WO.f, r.,o 

app1ic,.tion made for registr2.tion as citizens. 

'The Englands' did not have a right, in 1aw, to reside in St. ,uc:i ,- • 

ThcY did not have <', right, in law, not to be dlfported from St. Lucic:. 

They did not have n right in law, not to be declc.red prohibited j1mnic: ~ 

On the 2 September, 1983, around 3.30 p.m. two Orders - David 

(Prohibited Immigrant) Order 8.nd tho Jocm I:~1,:5lt1.nd (Prohibited Immir-:r-

Order - wer(, served on the po,rties tberei.n n2med. 'rltey were sj1ni.L r 

Embst::::nce and in their tc,Ims 5 the sol<:1 diffort.:ncc bei~ g the m:unes 9 .,.-x1c.1 

so I shall quote only one of them• 

"David E;nglclnd (Prohibited Imrnig:rc,nt) Order 

SAIN1r LUCIA 
SI'ATUTORY INSTRUMEI-rrs 1983 No. 57 

( 2nd September, 198~) 

WHEilEAS by pa.ragr:=t.ph (b) of subsection (3) of f>s➔cti:: 
of the Immigration Ordino.nce, ChG.pter 76 it is pro,:i/.,, · 
th['.t where the Governor Glmeral in Council is m~t:LDf:i,. 
on infonn2 .. tion or c1.dvice: thc~t 8.ny person is undesirr 
o.s n.n inhabi te .. nt of, or a visitor to Saint Luc.it"., :!:1e 
me.y by ordeir: · declare such 2. person to be a prohibited 
immigrant and direct tha.t such person be removed fro,,, 
Sa.int Lucia forthwith or by such time a.s shnll be t'!i:i} :;_,,. :,r1 

1'.LlJD W!:rmt&S the Governor General in Council is s2.tii:f; ,:•a 
on infonnntion reccivec! thct David England is undc,r;i.:r: ,,; :_ 
o.s [m inhc:,bi tent of, or a visitor to Sc:.int Lucio, 

N01! 'r!rnREPOI:L the Governor Genero..l in Council in pu:r:: ::· 
to the powers conferred upon him r•.s afores::::.id order~: : 1:i: 
declares ;1.nd it ls hereby Crdcred and Declare(} r.s foL ... :'r.-• · 

1. Short 1l 1i tle. This Order rnny be ci tod as the t. 1C.7J 1: • 

.i.Jnglond (Prohibited Immigrant) Order 1983. 

2., Declo,ro..tion of Proli,)bi ted Immi.grnnt. :Dnvic1 J .':,'' 

iG declared to be a prohi bi tcc1 i:umigr2 .. nt r~s o:r 
inhcbi tr.mt of, or rt. visitor to Saint Luci11. 

/3. Remov:-:1 
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3. Removal of Prohibited Immigrant. The Chief 
Immi gr ation Officer i s her eby authorised to 
remove David England from Saint Lucia by Sund~y 
the 4th day of September, 1983. 

Made by the Cabinet under the authority of subsecti ,)tl (:i; 
of Section 4 of the Immigration Ordinance Chapter 76, 
this 2nd aay of September, 1983, 

Secret1;,:cy to the Cc.binc t . ;i 

On t he 3 September, 1983s David and Jean Englcnd through t heir 

solicitor, prepared and signed notices of motions and support ing c..ffi(: ;:vi fa:;$ 

as a direct consequence of the service of the above Orders. 'fhes e n0tic,:,.s 

were filed on 5 September, 19 83 after the applicnnts had been remov 0c: f r et.: 

Saint Lucia. 

Upon completion of the henring of the Motion the trial Judge r (.,.::;er-red 

his decision for delivery on 23 No1l!ember9 1983 and as I have alreuc~y 

indica tGd, he refused all the relief and pr ayers sought by the a:prlic:..mt :: 

in their Motions . 

The applicnnts appeal ed ago.inst the whole decision of the trinl J c·~te 

and in keeping with the leave of this Court filed some sixteen ground ::; ·:,f 

appeal. In this judgment I will only deal wi th such of the grounds :-:.c 

were possessed of merit. 

I have already explained wh,_y I am of the opinion that it does r:. :.1t 

at this stage f all for the decision of this Court wheth0r or not t h rJre 

ought to be a declaration mudo tlmt the npplicunts are entitled upon 

application to be registered as citizens of Smnt Lucia. 

is submitted 2.nd it is not granted than it may arise for this Court t c 

make a decision. At this stage it i s premn.ture and t o that extent ::,. 

matter of academic interest only. 

It was submitted by counsel for the appellant s that the Govemo:c 

/ General in •••• 
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General in Council acting under Section 4(3) of Cnp 76 as rnnrn::dcc\~ 1
·-: 

an c.o.uthori ty prescribed by lc1w for the detem.ination of the exister cu 

extent of the civil rig·ht of persons falling in the category crcc~+:c,(' 

Section i02(1)(b) of the Constitution of Saint Lucia and that if ~>:c 

were so, then tho Rules of 11['.tural Justice ought to have been obsc0 rvud L 

arriving at the decision to remove 1 the Englo.nds' fro:n Saint Lucis , .u 

Governor General in Council was made a quc.si-judicic,l body. 

Counsel for the Honourc.ble Attorney Gencrr,l subnitted tht,t thE> 

Governor General in Council was not n tribunal nor wns there nny excrc cu 

of a ;jud:Lcinl or quasi-jµgicial function required undor Section 4( 3) ,;f 

Cap '76. He su1:mi ttcd further that it could not be rensonnble to o':·;l11ct 

when the Governor General in Council was lmtisfiod 9 that the perr-:un ,,, , r: 

removed should then be cdled ,md told of the info:onation or c.dvicu vc:T.9 

as well a.n its source, so that th2.:t person would be o,fforded ,'.'..n ·: j_ ·--

to be hoard. According to counsel, there were certain arer:s include",:' 

governing which were reserved for the Stc:tte - for oxnmple, securi t.y, :.;:J .. 

deportation - and "the Courts could not substitute themselves for 

State". 

Al though the section relied on was clecrly identified n.nn e::x::•J',;: ~·~ ,. 

in the body of the Order, I wish to quote the relevc..nt part of tlw 

Immigration Ordinance Cap 76. I have alrecdy indicated th2.t the 

Ir::rmigre:tion Ordinance (Amendment) Act No. 15 of i983 crune into oper:"' 

on 1 September, 1983 ond thc:ct by Section 2 thereof, it deleted i,t:·:~2c:c·;_:,\:.·~ 

2 of Section 2 of the principnl Act - Co..p 76 .;,. by which ther,.} brcd 1_(;-c:: 

created tho legal class of persons who were decned to belon~ to St. • 

Thisneant that 1 the En[..;L::~nds'~ for iJ;E:tigration purposes coulc} r.o lur, 

lay claim to belong to ~;t. Luci.:,. So too the Deportation (Britif1L ",t, ,::;,:s· ·, 

Orr1inance Cap 79 under which I the Engl[mds I wc1re deeraed to belo:1c ·:;(' 

:.::t. Lucia, for c1eport.:o.tion purposes, wc.s ror1eo,led in its entirety 1Jy 

Section 11 of the Act N). 1 15 of 1983. Section 4 subsection 3('b) ·Jf 

ImmigrD.tion Ordine.nce Cnp 76 wo,s uno,ffected. The relevant po.rt (,j: .,. , 

re2.d thus~ 
/"Where the ••••• 
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- "' 

11 Uhore the Governor G(m.:::ral in Council is s,J,tisfiGU 
on infomo..tion ,)r advice thc't o,rry person is 
unr1esin,ble o.s 2.n inh.:-: bi tunt of, or .'.'. visitor to 
the St,.te ho r::12.:,,, by Oriler~ decl,0.re such percon tc 
be a pro hi bi toe: i:."'.llJi.e-r:.nt c.nc1 may direct th~:. t such 
person be rer.Lwod frcn thv i sln.nd by such ti1..10 cs 
,~h:cll be stipul::::.ted. 11 

Subsoctiun 5 of t 1k sru:ne ... scction indico..ted that 

11 No nppeo..l shDJ.l lie age.inst the decision of the 
Governor Gcmer::l in Council in regard to any 
perRc•n nenb.mod in 1x1rr:.grnph (b) Gf subsectiori 3 
of thir, soctiur.. 11 

By subsection 3( b) thu Gov0rnor Genern,l in Council wcs requin;e2 Le 

consider 11 infonnation or r.dvic,/'. 

Orr;E,r thDt th.,re WC'..S satisfo.ction h:.::.serJ UI)O!l 11 info:r:m2,tion1
• or, c.l h:r 

bc.sed upon 11 .,.,,11vice11 ., In the Orr2er un(nr review the pn.rc:grr:ph w,: ::: 

c.nc tho satisfacti,.m wRs br:,sod upon '·inforr:mtion" received. 

Ganercl in Council th8n r:.ctod r:s empowered, mil declared D::wi.d 

prohi bi tml ir:u:li1srnnt 11 ,tm1 d:ir0cted his remcvn.J. from Sc.int Luci;:. 

specified date. 

'I'he question which this Court if; invited to c.nswer is wl:etb. r . 

Governor Gonc,rc.l in Council, .~-,cting- unctor subsection 3(b) wr:.s functi 

ecs n quc,si-judiciL1l body ( CD counsel fc-;r the e.ppe1lants contendc:cl) · 

an oxecutive h.ldy (cs counsel for th,J respondent crc;ued)? 'l'hP ::-mswc ,, 

the qutjsticn will be pertinent e.lso, to tbc issue illf the ap:plicc:ti: 

otherwise of the rules of n::ctur·-:1 jw,tice. 

In ny opinion the Governor G0nern,1 in Council was not r:ctin?' 

juJicio.l tribun2.l nor war:; tho function required by the section ou.: 

quqsi-judicinl nature. 1.✓lwri it i;c; borne in mirnl the.t the Governor 

Genern.l ir;; Hor MajLrnty tbe Quoon 1 s rx,prescntative in Jt. Lucin ( ~:,,(:'(, 

of the St. Lucic Corrnti tution) ~ and when the Immigration Ordinuncc , --

f\S nmended in 1983, is consi 11 en:d 9 it bucnr:10s c1e2-r throt under '.,(-)1_·i i ,/ 3) 

( b) tho Governor Goner2.1 iG Cc1uncil wn.s, in Septeriber~ 1983 ::.cti rf' 

l " ' 1 . C · t ( -•C'UTJG'-, t YI i"[ l1 ( unr er execu ,~i vo powers r:,rn, in no sense cs ,-, .our LnJln Lhi ,,,. , __ , ... 1 
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A.C. 662),. Ao I perceive it the Governor Gcner2.l in Council was DtYt 

called upon or empowered by the section to adjudicate in e.:ny natter of' 

contention between parties, nor was e.ny procedure laid down or o:ny 

provision made for ru1yone to be heard or for the pGrson who would be 

affected by o.n Order to mo.ke r0presentation~ orol or written. The 

section<i!id··n~)t· stnte, either expressly or by implication, that the 

Governor General in ... Council should conduct c.n inquiry. If ParliCL1c:nt 

had so intended or wished it would have been simple to state in the 

section tho.t the Governor Gener2.l in Council shall be satisfied 11 0.ftt.:1: 

holding due inquiry11 , and not "on infonnation or advice" .. So th2-t 

there we .. s no str1tutory requirement that tl-1<:)re be evidence or thc .. t tr.o 

source of tho info:n:iation or ndvice on which the Governor Gem,ral in 

Council 2..cted be disclosed or be controlled in accordc.nce with any k·;. 

Indeed it must be obvious tho.t disclosure of the sourcoj or uf th,, 

infom8.tion or 11dvice, to the p(c)rson who 1;1ny be n.ffectod by the Or,:','.: .. 

of the Govc:rnor Genoral in Council, would not only be highly urn1esir~. 

but could involve disclosure of confidcmtie.l n1;,tionnl no.. tters incluci. · 

defence policy, security, o.nd the inten1~l scfety of the public. 

ns wo.s indicated ir'.l. R. v Lfil1AN srrREET POLICE STA'rION INS'PEDTOR & 3Lc;-:;_,.. 

OF STA~~E for ROMP. AFFAIRS expfl.rte VENICOFF ( 1920) All t.:.R. Rep. 157 (. 

judgment of F.:.ARL of READING C. J.) ~ 

"It might well 1)e tho..t o. person against whcm it 
was proposed to make such o.n order would tclce 
co.re, if he hn.d notice of such an inquiry, not 
to present hir:iself, nnd, as soon as he know thct 
an inquiry would be held, would take steps to 
prevent his apprehension. 11 

There was no claim that the Governcr Ge:berol in Council acted oti:> .. 

than in good faith. Of course had th,)re been o:ny assertion of b£'.cl f·:,.l 

it would ho.v-e had to be specifically o.lleged, with particulars, ::'.nd t:n-. 

burden of proof would have been on the appellants. Nor could it h~vo 

been asserted that the Governor Generc..l in Council wr.s not satisfied o: 

infonnation received that David England and Jenn Englo.nd were unc1esir: ;, ~ 

as inhabitants of, or visitors to St. Lucio.. 

/I hnve •••• 
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I h,we c~lrcady indicr,ted what was 11 the Bnclnnds' positLm iuJ:1'.~ 

Wh,m, thcref:-,rc, the G:w,Jrnor i11 Council c.ctec1 unc1tc:r f:iection 4( 3)(\:) . f 

time. There merely e. wi thdro..wn.l or revocation '.;f thcr pv::ri:,L:.;:~J_,·n "' 

Since the Governor C,.neral in Council wr.,s c.ctin::; solely urn2er c,xocut:i.ve 

powers entrusted by Pc'.rlin.uent 9 there wc~s no presumption tk\t confl.li;,_•·y•,, 

with the principles of nr::turr:.J justice wr-.s required (Vi::.:.RLEEFG- v J~'.lY 

(INSPEC'l'OR OF 'l'AXES) 1972, 2 All E.R. 6 per Lord h1,,.ruon ,.t 11 17) 9 ::.:~c1 

for ray part I at;ree wi U: T.iitcbel1 J, thnt 

11 in the circwnDttmC<-:f; of this caf,e havi.nc; due 
to str·.tutory effect cf tho IL:U:1igr2,tion Orchnance, 
Chapter 76, as r1t10nded, neit}1s-:r m, tural justice ncr 
2.ny oth,:,r concept of f'Girncss roquiroc1 th.·0 t the 
Govcn10r Geners..J. in Council, under thc.t 0rc1incmce, 
should b:wo e·iven th0 :::pplicr.:.ntrJ nn opportunity c,f 
being l'1ecrd or of i:mking wri tter: rorrc,sfmt£:,tlon:; 
when the Governor Gerwrc.1 wn,::; making the Order; ir~ 
question. 1l1J1e whole sche;-;iH .c:ri.d scope of SecUcn /( ) 
of the Ir:iniert,tion Ordinc.nce 11recluded his d;)ir:t: '',o.' 

Perhcps it should h£tve re2.d • before UH, Goven1or Gen0r8l n-:-·.dc ! 

but I have interpreted whn.t Mitchell J 

natural justice nor the 2-udi e,l terru:i partem rule nJJplied to 'the 

o::o.se when considered under 3ection 4( 3 ).( b). 

1 

I am fortified in my conclusions by findings mi::.do in two CN:sf;:; " 

which I wish to IDRke but brief reference. In MUSf30N D.Ud AMUrlIW v 

of 1rrinidnd and ']'obngo (April 2'.5» 1952), the Judicin.l Coi:n:1i.tteo of 

Privy Council was invited to consider SecUon 4 ( r.rn 1..mwnded) of thE, 

wns expressed in tenns not cli.nsimilnr from those ofSection 4( 3)( b) cf 

the Irrnaigration Ordirnmce Cep 76, ns eJ:1tmc1ed. The fon:i8J: r1::1:cl 3 

••• ,, 0 
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"(1) r11hc fo~Jowing pe:rsons •••• .:i.re prohibited 
5,. ,"T'\j "' ' • \t ' '"/ 
( h) any perso;J who fror.1 infonno. tion-or advice which i 
the: opinion of the Governor-in-Council is rdic::.ble 
inforo::'.tion or advice is clee1,ed by th8 Governor-in
Counci 1 to be rm undesirable:: inhabi t::mt of, or vh,Ltu:r· 
to the Colony ••••••••••••• 

( 3) No [tpfC[:.l shall lie against the decision uf th.: 
Governor-in-Council in regard to any person :cwntic1m:d 
in. 1)nrn{~rapl1G • •••••••••••• 

(h) ••• "° •••• unlcGs such apped be directed to identity 
only of the p0rson affected by tho decision. 11 

I have c .. lready quoted Section 4(3)(b) D.nd (5) of Co.p 76. 

Ir! Husson I s cn.s(:.: 9 e.ftor st2. tin& th2.t the basis for the whole 

proceodinr:ss we..s SE·ction 4 ( e..s tl!llonc1oc1) Lord Non:mnd, wbo deli veroc. ~, 

juder,10nt '.)f their Lordships quotod tho section 2,nd scid~ 

"Tho drc:.stic power given to the Governor-in-Council 
Section 4( 1 )( h) to interfere with personal li bor-t~, 
may bn exercised without any antecedont judicJC'.l 
inquiry, and wi thnut the p,}rsons whn are 8.ffectec 
h8.ving had mzy- 01,portuni ty of G1::.kinc; rq)rei:,ent2tim1s. 
It j s not sub,ject to ony :',ppeal to D. Court of 10:w ,,;:· 
to any fo:o::i of review at the instc.nce of the nf I ectc 
persons11

• 

Then Lord Nonannd went on to E.ixph:.ir: thr•.t ir. nuch ~ si tu:-:.tior.c r" :·,:, 

raust be tho strictest co111,lir.ncc with the provisions 1Jy which [sucL c, 

power is ,given. 

Tho other cr:.se - TIOLJT D:.:l.A11DT v l,.G. of Guyr:ma &, C.L. ,~u::?.i':i 1: (; ·; , 

1'7 \!.LR. 448 - was decicJed in the Court of Appeal of Guyana. 

the Prt:H.::iacmt of Guy:::ma, ::1ctinc; under Section 4 of the Rlcpulsi.on of 

Undesirr1blcs 0r(2i nancu 1 Cap 99, mo,de an oxpuls:L,1n order O.C'-'linst c, 

of the 1•\.::(!ord He public ,,f Genrrrn:y who w2.s r-.t nll rolev:-'.nt ti:nec 1 :·:,.: 

resident in Guy2.11c,. It was held tl:mt Brr.,ndt hc.r1 no right to bf'v:Lr. 

representc.tions by him hearr1 beforE: ::::. deportation or(;cr w:u3 1:1r1..de~ 

that the rulos of rn:::tur2.l ju[1tic0 wer& cf no avail to hin. 

in his judc;mcmt adhered to the pri.nciple that ho.a bf;cm est£.i.blif::cl:i'. 

VF:NIC~"F cr.se, and he further strocsed th, t the purvose of th.. Or\'; 

would be defdo.ted orn1 th() necesr,ity for pror1ptitwle without :;.n·ev.i • 

/war111.::r •••• 
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16. 

warninr,- would bo frustrated. Boller C.J., also :followed thE: a.ut: 1 

of the VEEICOPF cc.se r.mcl ex11rc":-rnel1 the o~0inion thr::t nny heo.ri nc; ;.,~f' 

the Order wc.s mncl.e wcull1 h::ve the eff(,ct of c1efe1..:_tinc the purp;;:w nf ,1-,, 

legi slo. ti on. Perscrncl J .r,., w::,s of the viHw thnt the Pre::d.der.t Wi'.c ': 

perfo:rr.lint:s n juc1icie:J. or quqsi-judici-'"'.l functiC'n when he [\Cte1~ 1.mdc,r 

SectLm 4 Crcr 99. 

Ordinn,nco (trnJ pointed out tl1,,t there W(.\S no ex:pro:rn provision ·:·;r 

CR:.LE J, ®, stresser1 thct executive c.utho:ri ty in Guyt:::.na w;;,s ve,:.1ted LOJ cly 

in th,~ lresident anc1 when he me.do tbe expulsi,,n 1)rcler it \12.s rm ct 11 !' 

implied oh1JcTtion tn '..~fforc1 , .. , hec.rinc beforo c1c,kinr; the orL1er. 

l~t the t.Lmo of th0 Order which s,ffected I the Er1Glr'.nds 1 , t} c 

an Or,'ur nr·.c1e by tho Governor Gcnorcl in Couucil unc'lt,r Sec ti, 1· 

Cql 7 6 W[;s :. \roh:L bi terJ. 11.'11e 8nglr:,.nds 1 (who were not cit:LzenG :lf 

rog·iste:red e,s citJzon:-; of ~)t. Lucic but they had not n.pplier'. t>r ·-c 

rc[;if:;trn,tion nor bucm grr'.ntE.:r:: reg:Lstr:0.tion 0r citizenship. 

declared to be pr()hJ.bi ted ir.:i.rc1i.E;rrrntf1 o.nd r1irc,ctm1 to b~ remcvut' fr . '"'' 

I bo.ve found nu c;',Ufln to disturb the c1 ecir,ion u [ tho tri::•J cru 

and we uld thorofore c.:i.o.r::iic--;:c; tho n1)1Jeal. 

E.H.A. LISHOP, 
Juatice of Apreal 

I· / ... . .. 
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I a0reo. 

L. L, TICr30TILJl'I 1 

Chief Justicea 

L. \-1ILLiiu1f1 

Justice ')f i,pped (Lcting). 
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