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This is an appeal by Cable & Wireless {W.I.) Ltd. (hereinafter
sometimes referred to as the Company) from the decision of the
Industrial Court {hereina.f'ter sometimes referred to as the Court)
dated the 5th October, 1981, in whioh it was ordered that each of
the employees listed as respondents (other than Edward Doram and~
Robin Romeo)

(1)

be re-instated without loss or pay benefits

or privileges in the same (or a eimila.r)
position which he hel4 w1 th the Company on
the date or his dismissal)
/(2) be awarded, •••••
\

( 2)

be awarded certain damages from which must
be deducted the amounts paid by the Company
to each employee on his dismissal in so far
as it relates to ex-gratia. pay in lieu of
notice;

(3)

be awarded costs in the sum of $3,000.00 •

..

It was further ordered that the full pension rights and privileges
of each of the said employees together with full benefits under the
Dependents Fund and the West Indies Medical Scheme be preserved and
continued as if there has been no termination of employment.
From this order the Company has appealed from the whole decision save
and except those portions dealing with the respondents Dor,am and Romeo
and vacation leave on the following initial grounds-

"(1)

The Honourable Court misdirected itself or
erred in law in holding that the first nine
Respondents were unfairly dismissed.

(2)

The Honourable Court misdirected itself or
erred in law in ordering that eaoh of the
Respondents other than Robin Romeo and
Edward Doram be reinstated without loss of
pay, benefits or privileges and in addition
awarding them damages.

(3)

The Honourable Court misdirected itself or
erred in 1~ in its construction of section
10(4) of The Industrial Court Act (No.4 of

1976).
(4)

The Honourable Court was wrong in law in
holding that the dismissals of the Appellants
except Robin Romeo and Edward Doram ha.d
taken place in circumstances that were not in
accordance with the principles of good
~ndustrial relations practice.

( 5)

The Honourable Court was wrong in making an
order for re-instatement.

(6)

The Honourable Court misdirected itself or
erred in law as to the standard of proof
necessary in cases of this nature.

( 7)

The decision cannot be supported by the
evidence and ought to be set aside."

And on the following additional grounds 11

1.

That the Honourable Court misdirected
itself in construing the true meaning,
purpose and intention of Parliament in
regard to section 9(1) of the Industrial
Court Act 1976.
/2. That the •••••

2.

That the Honourable Court misdirected
itself and was wrong in law in excluding
evidence which the Employer/Appellant
considered vital to its case."

Respondents notices were filed by all the employe$s, the first-named
nine craving a variation of amounts award$d by way of damages and
as being inadequate while the notice in so far as it related to the last
two respondents alleged (a)

that the Court erred in finding that they were
justifiably dismissed from their employment
by the employer on the same and/ er similar
evidence rejected by the said Court in respect
of the other respondents;

(b)

that the Court erred in law in finding that
they were deemed to have abandoned their claim$
against the employer because they failed to
give evidence on their own behalf at the
hearing of the reference.

A brief summary of the faets and circumstances leading up to
suspension and ultimate dismissal of the eleven employees is necessary,
indeed essential, in order to appreciate the atmosphere which prevailed
among ma.na.gement and staff at the premises of the Company at Clare Hall
on the 28th February, 1979.
It appears that following an award delivered by the Court on 9th
February, 1979 which was not well received by the employees, the work
output was markedly reduced to such an extent that it became necessary
for the Manager of the Company to issue a letter dated 23rd February,

1979 to the staff but this did not bring about

any improvement.

At what was described as a Management/Union/Shop Steward meeting
held on the 23rd February, 1979 in the minutes under the heading
to no}-'!Jl.al_cy

.bY: .Staff11 appears the following "Union feels that staff are

working under severe pressure•;.
At about 1,20 p.m. on the 28th Februaxy, none of the eleven
respondents was on duty for one reason or another.

Hill alleged that

he got permission to meet a Jaycees official due to arrive in the State.
/Labadie •••••

Labadie alleged that he obtained permission to keep an appointment
with his lawyer regarding a private matter.

Wilkins alleged that

he left the premises of his own volition for the Telephone Company
on the business of the appellant Company.

Richards was ill from

the previous evening and the remaining respondents fell ill after
the luncheon period on the 28th February.
At about 1.35 p.m. Wheeler returned to the Company's premises at
Clare Hall and found a fault dooket on his desk on which was written
11

1:;20.

ATTN. A. WHEELER.

F1r E. DORAN.n

1'!. :Hason sick also C. Edwards F1r R. ROivfEO

Wheeler understood the note to mean that the persons

nameqhad gone off sick at 1320 hours or 1.20 p.m. and subsequently
discovered that they were not in the Telephone Control Centre which was
manned by them nor had they handed over to anyone.
At about 2 p.m., while at the Telephone Control Centre, Wheeler
received telephone calls from St. Kitts and :r.'Iontserrat in quiok succession.
As a result Wheeler proceeded to check the Reuter News Services from
Barbados and found that it was out of operation.

He was in the process

of checking all this when Benjamin made a report to him as a result of
which he discovered that a plug in the back of a Modem relating to
Eastern Airlines Data System was partially out of its socket the effect
of which was that the St. Lucia, Barbados, Port of Spain Data System was
interrupted, that is to say that these places had lost the Data going
south from Antigua thus rendering their part of the system inoperative.
In addition this affected the Low Speed System to St. Kitts, Turks Isl£Li".,
t1artinique and Guadeloupe.

The system was returned to no:r:mal by

re-inserting the loose plug.
Consequent upon Benjamin's report Wheeler made a further check and
found that the British Airways Data System to the south of Antigua wa::>
not functioning and while trying to rectify the situation his attention
was drawn by a consolidating technician to the back of the cabinet where
/he, Wheeler, •••••

he, Wheeler 2 found 2 transmit wires carrying data south to St. Lucie
and Barbados had been severed thereby interrupting the data south of
Antigua.

It may be mentioned here that Keith Wood a technician recorded in
Ex D H22 that Barbados had advised that the British Airways Data System

had failed at 1.20 p.m.
Wheeler reported his findings to Eustace Phillips, Engineer
Operations, who in turn, called the Branch Engineer and the Manager to
the scene.

In addition, the evidence on record makes it abundantly clear
all concerned were working under severe strain in an atmosphere
with bad relations based on ethnic factors where, on the one hand,
management for the most part consisted of ex patriates, and on the other
technicians were of local origin.
have been the further element of
J3y

Coupled with this there appears to
~rofessional

jealousy.

letter dated the 28th Februe.ry, 1979, all the employees/responder:·:;

were suspended from duty by the Manager and on the 27th March,1979Y
were dismissed with effect from the :;1st March, 1979, by a further letk::.·
from the Hanager giving reasons for their dismissal.

Some of the

respondents were paid the equivalent of three months salary while others
were paid the equivalent of four months salary and in the cases of all
but the respondents

George~

Richards and Mason vacation leave pay was

granted.
Except in the case of Henzelle Richards who did not report for duty
on 28th February, 1979, and against whom there was no allegation of
interference with the Company's equipment) the letters of tennination
of employment in each case alleged /(i)

Neglect of•••••

6.
(i)

Neglect of duty

(ii)

Wanton interference with equipment of the
Company within the area of responsibility
discovered after leaving duties

(iii)

:f.Usconduct indicating that the employer/
employee relationship could not reasonably
be expected to continue.

The material date in the allegations in (i) (ii) and (iii) above in eac:"
case was 28th

February~

couched in similar

1979.

terms~

The reasons• it is observed, though

were not necessarily similar in content and

in each case particulars under the various reasons were sought and
obtained by Counsel for the employees.
It is convenient at this stage to set out in brief the findings of
the Court in regard to the reasons stated for the dismissal of the
respondents.
(i)

In regard to the allegations of neglect of duty the

Court accepted the explanations of the respondents and went so
far as to say that in any case where the version of the
respondents differed from that of Bolton, the Assistant
(whose evidence was largely that of the Company) it was prepe.red
to accept the version of the former and further that, in any
event in some instances the Company should have applied the
provisions of sec (61(2) of the k1tigua Labour Code and issued
a written warning that in the event of repetition disciplinary
action would be taken.
(ii)

In so far as the allegations of wanton interference

with equipment of the Company was concerned the Court either
accepted the denial of the respondents or found that there was
no evidence or no sufficient evidence to implicate them.

The

Court also observed that it would be a rash assumption to make
that damage was done by an employee or employees because it
was found in his or their area of responsibility and that more
cogent and specific evidence would be required before the Court
/could draw ••••

could draw the conclusion that it was invited to draw.
(iii)

In so far as the allegation of misconduct affecting

the employer/employee relationship was concerned, misconduct
was invariably tied to neglect of duty and the Court found that
the respondents had either been absent with the leave of a
superior officer or that having left duty on account of illness
they not only made a report to a senior officer but ensured that
the equipment of the Company was secured before leaving the
pr~~ises.

In the case of the respondent Wilkinsr who left for

duty elsewhere, he left other technicians on duty.

He did not

return to the premises that day but there was nothing
about this as the job on which he was working was completed a
mere ten minutes before he was due to go off duty that day.

Learned Counsel for the appellant contended that the Court
itself in law and misapplied the facts in relation to the respondents
In doing so he cited a number of instances to which he submitted that the
Court gave no or no adequate consideration in arriving at their decisions
on the various reasons given for the dismissal of the respondents.
_re _HILL.

Instances were cited where Hill's word was accepted against

that of Bolton who stated that (i) he gave him no leave to be absent
after lunch on February 28th (ii) he gave him certain programming work
which he did not complete;

and that of Jacobs who denied asking him to

resume work on February 28th instead of 1st March.
re GARDNER"

Reference was made to the fact that :Bolton found it necessa::-

to take Gardner to the Branch Engineer to complain about his
low output.

consistentl~/

Counsel also referred to the finding of the Court (at p.11

that llthere was no clear cut line of division inMr. Boltonts evidence to
say what part of his evidence related to Mr. Hill and what portion relate:: .
/to Hr. Gardner·· ••••••

a.
to Mr.

Gardner~<

and pointed out that the record indicates clearly

(at p.509) that Counsel stated that he was about to examine Bolton
in relation to the charges against Gardner and did in fact do do.

-re GEORGE.-

Counsel submitted that the Court overlooked the

significance of the fact that this respondent was not at work on
February, never reported on the 28th February until 9.20 a.m. (one hour
and 20 minutes late) and gave no reason for his late arrival he himsc;:lf
stating that there was no duty on his part to report lateness to his
superior officer.

job assignment on the 27th February but he was not
E~--TURN~.

a

Further, that George alleged that he was
work on that

Reference was made to the finding of the Court that the

failure of the Assistant Engineer,

Benjamin~

to record the time of the

entry in the Wireless Log requiring Turner to check the circuits every
2 hours was vital to the complaint against Turner but Turner himself
admitted having only once done the assessment in 5 hours.

It was v.lso

contended that the 16 wires cut were in a spot within full view of the
watch keeper and if Turner was at his desk he should have seen if some
unauthorised person entered the area and enquired the reason therefor.

E!L RICHARD~

Instances were cited where Richards' denial that he

Wood at 4.53 p.m. on 28th February to report sick was accepted and
his denial that he told Wood that the technicians would be ill for
hours.

re LABADIE.

While not disputing that this respondent had an

t

with his lawyer,Counsel observed that this was not brought to the
attention of management and that even though, as Labadie admitted, he
was not aware of his own suspension until mid-day of the 1st f·1arch, 1
he took no steps to seek permission to be absent on the morning of the
1st March when the case in which he was involved was heexd.
was

e~so

Reference

made to an insubordinate letter by Labadie to management

explaining why he refused to carry out certain instru.ctions issued to
/re WIUCINS •••••••

9.
It was pointed out that the Company was not
for the maintenance of equipment at the Telephone Company

no

one asked Wilkins to go to the Telephone Company.
Reference was made to the omnibus notification to
by this respondent, Doram, Romeo and Nason that they were ill and to
statement to the Police to the effect that on the afternoon of
28th at 1.20 p.m. he got fed up, reported sick and left the office,
in mind that Wood had recorded that he was advised by Barbados that Briti
Airways Data System which is controlled by these

4 respondents

at 1.20 p.m. the same day.
~!!§.9!l..

Counsel stated that all that was said about Edwards was

applicable to rvrason except that the latter adopted an attitude which was
more reprehensible.
On the question of circumstantial evidence Counsel 'urged thr:t

was

strong and compelling particularly as it was established that
persons could not gain access to the damaged equipment without
by the staff.

seen

In addition he urged tha,t undue importance was paid to

the fact that the Police, though summoned to the premises, declined to
institute criminal proceedings in regard to the damage to the
Apart from the instances which bear on insubordination and which
should have attracted action under Sec. C61 of the Antigua Labour Code
the findings of the Court are findings of fact.
Ord. 64 r.3

(i) R.s.c.

1970 provides that an appeal to the Court

shall be by way of rehearing but this does not mean that an """'-'"".1.0,
court should lightly differ from the finding of a trial judge on a
question of fact and it would be difficult to do so where the finding
turned solely on the credibility of a witness.
The principles

governir~

an appelate court when reviewing the

findings of a judge sitting alone, without a jury, are well known but
/it may ...... •

10.

it ma:y be useful to set them out here quoting from the dictum of
Thankerton in Watt or Thomas v Thomas [1947] AC at p.487 also to be
found in [1947] 1 All E.R. 582 n(1) Where a question of fact has been tried by a
judge without a jury, and there is no question
of misdirection of himself by the judge, an
appellate court which is disposed to come to a
different conclusion on the printed evidence
should not do so unless it is satisfied that
any advantage enjoyed by the trial judge by
reason of having seen and heard the witnesses,
could not be sufficient to explain or justify
the trial judge's conclusion.

(2) The a.Dpellate court may take the view that,
without having seen the witnesses, it is not
in a position to come to any satisfactory
conclusion on the printed evidence.

(3) The appellate court, either because the
reasons given by the trial judge are not
satisfactory, or because it 'Wlmistakenly so
appears from the evidence, may be satisfied
that he has not taken proper advantage of
his having seen and heard the witnesses, and
the matter will then become at large for the
appellate court. 11
These principles are applicable mutatis mutandis to the instant
case.
I have examined the judgment sufficiently minutely to come to the
conclusion that there has been no misunderstanding or disregard or
oversight of any material fact or wrong inferences drawn which would
justify reversing the decision of the Court who heard this matter for
the greater part of two years with intervening adjournments over which
they had no control and I see no good reason to disturb the findings of
the Court that the employees (other than Edward Doram and Robin Romeo)
ware unfairly dismissed.

This aspaqt. of the Company' s appeal the ref or·o

fails.

Counsel submitted that the Court erred in excluding from evidence
a memorandum dated 19th February 1979 written by :Bolton to his superior
officer, the :Branch Engineer, and sought to be put in evidence by the
/writer ••••

11.

the work out put of the staff.

writer,

Counsel, while

conceding that the document offended against the hearsay rule relied
on the provisions of S.9(1) of the Industrial Court Act under which
section the Court is not bound to follow the strict rules of evidence.
The Court in ruling on the admissibility of the document found thnt

a substantial part of it dealt with specific allegations which were
really new in substance c:md in fact and which could not at that
particular stage be commented on or explained by the employees who
already given their evidence.

The Court accordingly ruled that

document was inadmissible in evidence on the ground that it would be
prejudicial to the employees' case.

\vi th this ruling I am in
nine

Counsel contended that the Court misunderstood the evidence,
misapplied the facts 9 misconstrued and misapplied the law governing the
respondents' dismissal resulting in their coming to a iecision that wns
wrong.
Counsel in developing his argument observed that in a number of
instances identical provisions of the U.K. Trade Unions Act 1974 were
embodied in the Antigua Labour Code and cited, inter alia, the
cases~-

(i)

Turner v v/adham Stringber Commercial [ 1974]

IHLR 83.

(ii)
(iii)
(iv)

( v)

Abernathy v Matt & ors. [1974] ICR 323 (c.A.).
~1onie v Coral Racing Ltd.

[1980] ICR 109 (c.A.).

[1976] ICR 439.
Cnrr v Alexander Russell Ltd. [1976] IRLR 220.

Ferodo Ltd. v Barnes

Turner's case (supra) is authority for saying that the Court in
determining the reason for dismissal must examine all the circumstances
rather than

11

the reason" which immediately precipitates the dismissal

which may be triggered by a quite trivial matter.
/In Abernathy's ••••••

1

In Abernathy's case (supra) it was held that it mattered not that
so

the employer gave the employee a wrong reason for his

long as there was a set of facts made known to the employee before or
when he was given notice which the Tribunal could find was the
reason for dismissal.
Nonie's case (supra) decided that whether a dismissal based on
mere suspicion of an employee's theft was fair depended on whether in
all the circumstances of the case the employers had acted
the

, treating their suspicion as a sufficient reason for dismi
employee and that such reason was in the circumstances a

11

reason

to the conduct of the employee1: .
Ferodo's case (supra) is authority for saying that on a
of unfair dismissal the question for the industrial tribunal to co:c,sidc:c
was not whether they were satisfied that the offence had been comntitted
but whether they were satisfied that at the time of the dismissal the

ecployers had reasonable grounds for believing that the

had

committed the offence.
In the c2se of Carr v Alexander Russell Ltd. (supra) it was
that the test is whether the employers acted reasonably in the
the circumstances knovm to

them or which they ought

known at the time the decision to dismiss is taken..

of
to have

It '"as up to the

employers to make such inquiries as they properly could but it is not
the function of the employer to adopt the role of a court of law and
attempt to establish the innocence or guilt of the person concerned.
Sec. C 60( 1 )(e) of the I,abour Code after setting out certain
for dismissal provides that a dismissal shall not be unfair

the reasor

assigned by the employer therefor is some other substantial reason of a
kind which would entitle a reasonable employer to dismiss an employee
holding the position which the employee held provided that there is a
factual basis for the assigned reason.
/In the ••••••

In the case of each respondent the main reason assigned for
dismissal is that on 28th

1979 the respondent conducted

himself on the Company's

at Clare Hall in the course of

employment in such a manner as to clearly indicate that the
relationship between the company and himself cannot
expected to continue.

be

In short, the Company had lost confidence in

the respondents as a result of their conduct on the job.
Counsel pin pointed cert8in portions in the evidence of
\{heeler, Jacobs, Phillip and Radwell among others {all of

was

before the Court) as a factual basis for the reasons

for

dismissal.
It was submitted by learned Counsel that the note left for vlb.eeler
by Mason to the effect that he and 3 other employees were sick was
indioati ve of the fact tha.t they were acting in concert but
the allegations against the several employees are phrased in
almost identical there is nothing to suggest that they are
have acted in concert.
Counsel observed th2.t the tribunal in its judgment gave no
consideration to various instances of insubordination on the
employees.

of

He referred particularly to the incident involving Gardner

who, having been reprimanded by Benjamin for unplugging

sets,

sayc~

he deliberately left them unplU[;ged when going off duty at 1.20 p.m.
Counsel also referred to the conduct of Edwards who in his

stateme~

to the Police dated 8.3.79 said that he left work at about 1).20 hrs.
(1.30 p.m, local time)

11

beceuse of a confrontation which some of the

workers including myself had with one \{heeler who is head of our sectio::.
We all got fed up of the scene where the whites want to tell we blacks
what they wanted.

As a result I reported sick and left the office'' c

Counsel further referred to the conduct of Mason who stated that his
illness was not l1is total problem when he signed out saying as he did

/"I

was ••••••

14.
11

I was not in fact sick but I was not feeling well or fit

mentally to continue my '"ork 1: .
Sec. 10(3)(a) of the Industrial Court Act provides that the Court
in exercising its powers shall make such order or award in relation to
a dispute before it as it considers fair <md just, having

to

interest of the persons immedie. tely concerned and the community as a
whole.
By

no stretch of imagination however could the conduct of these

three respondents in particular be regarded as exemplary and
could be more diametrically opposed to community interest than
particularly where the service concerned is an essential service.

Be that as it may, I am of the view as I have already stated that
the finding of the Court that the employees (other than

and

were unfairly dismissed was a correct one.

In Niller v fUnister of Pensions [ 1947] 2 All

372 the widow

of

a

a former army officer who served in both world wars, having
fatel illness while serving in the latter was entitled to a

on

account of the deceased's long service but she claimed the higher
granted to widows of soldiers whose death was due to war service

in

determining whether the tribunal in rejecting the cl..dm erred in
of law in so doing,

Denning J. (as

he then was) had this to say at

p.375 after referring to medical opinions by different specialists
"The question is

\Vhat degree of doubt do those opinions impart?

Do

they give rise to a reasonable doubt or not? ••••••••••••• o • • the weight to
be attached to the various opinions and the assessment of the degree of
probability were essentially matters for the tribunal.

They came to t:Y:c:

conclusion that the whole of the probabilities were that war service
played no part.

They recognised the existence of a posaibility the other

way but dismissed it as too remote ••• 1 ••• 11 •
/In the., •• .,.

In the Jupiter General Insurance Co. v Shroff [1937] 3 All
67 P.C. dismissal was regarded by Lord rrl<:mgham as a

11

R.

Strong measure;;

and while in the instant case i t is true that the employees were
initially suspended with effect from 28th F€bruary, 1979, until
notice pending investigation into the allegations leading to their
suspension, the next link in the chain of events was the letter
27th

:Narch~

1979 terminating their employment with effect from 31st

Jl1arch, 1979.
The Court held the view that vii thin the ambit of Sec. C58 of
Labour Code the burden of proof was on the Company to show

1
'

just cause

for dismissing the respondents and that since summary dismissal
constitutes a

11

strong measurell the standard of proof should be strict,

persuasive and convincing.

Further, notwi thstcmding the fact that this

is a matter of a civil nature requiring a standard of proof on the
balance of probabilities, since the matters to be proved were of a
grave and weighty nature, they would expect the evidence to be
correspondingly cogent and weighty in nature end content.
Counsd expressed the opinion thet strict proof and proof beyond
a reasonable doubt are synonymousq

I do not agree.

I am of the

vie~>J

that the Court properly directed itself as to the standard of proof.
This gr01:w.-·d of appeal therefore also fe,ils.

.,Reinstatement
---I now turn to the question of the order of the Industrial Court
that the employees/respondents herein (other than Romeo and Dorc:m) sho;;ld
be reinstated without loss of pay 11 benefits? or privileges in the same (or
similar) positions held by each of them with the Company on the date of
dismissal.

This order formed a part of the Compa.nY's appeal, and is

embodied in ground 2.

At the hearing of the appeal, counsel for the

employees intimated that the only employee who was still seeking to be
reinstated was Donald Gardner 9 and that the others were no longer interested.
/It would •••

17.
position
by the Company in the
field,
i. e. Te 1 ecorru:mni cations.
If 2.n employee were
to apply for another job in
branch of
the Company he \muld have to disclose his
previous experience and the fact that he has been
dismissed from the Antigua branch of the
will, of necessity came out
tbis will mean
the end of any hope an applicant may have
of
employment outside the Telecommunications field.
FUrther, employment in the Telecommunications
field is rare; in fact it is non-existent
except where the Company is the employer and
the dismissed employ;;es will heve to be retrained if they are to find alternative
employment outside the Telecommunications
field."
Whilst it is perhaps fair to say that the

Co~trt

was there

principles on which it was going to base its assessment of
one gets the distinct impression that it was there also looking at
the question of reinstatement of the workers and seeing it from their
standpoint only.

the fact

Niss Leke in her submissions

th2t reinstatement was the first remedy mentioned in the section, and
that if a worker is discharged he has to spend time building

is placed in the same position ns if

~Je

had not been dismissed.

Here

again it is only the workers position which is being adverted to.
It is as much a fallacy to say thet on the question of reinstatelilent
the interest of the \vorker only is to be considered, as it is to say
in relation to criminal proceedings that the interest of justice meenc
only the interest of the accused"

Indeed the wish of the worker to

be reinstated is one factor to be tnken into considere,tion but there
are at least two other main factors to be consideredt and no one can
be considered to the exclusion of the other.
These main factors

are~

(1)

The practicability of making the order and
of compliance therevri th by the employer;

(2)

to what extent the conduct of the worker
contributed to his dismissal.
/These are ••••

18.

These are f,:ctors which f;:'cll to be considered in the United
when the appropriateness of the reinstatement is being
r.nd they are all embodied in the Employment Protection Act of 1
Whilst neither the Antigua I,E;bou:r Code (14/75) nor the

(4/76)

Court Act

10(3)

contain similar statutory provisions, section

of the Act gives the Court a wide horizon under which to exercise i
In so doir,g it shall make such <m order or award in rel<.tion

powers.

to the i:o tere

to a dispute as it considers fair and just

of the persons immedi<:,tely concerned and the community as a whole,
shall also act in accordance with equity, good consci0nce

the

substentiel merits of the case tefore it,having

to the

principles and practic(os of good industrial

and in

particular the Antigua Labour Code.
to be wide

enol~h

These provisions I

to leave ample room for a consideration of the

factor of practicobili ty of compliance with the order of

reinstate1.1u~·~

and contributory fault on the part of the employee$ even
do not specifically form a part of the law of Antigua.

In this

respect therefore the United Kingdom and other e:uthorities and such
established works as A~2~~~ on unfair dismissal (1978 edition) and
.Di.x_ .§tll§.. Qrum,:p

on contracts of employment can be of guidance to us in

so far as they embrace fe.cts <:md circumstances of a similar nature to
those encountered in this case.

Although the remedy of unfair dismissal is relatively new

is

now to a large extent codified, it does not relieve the tribun8l of
responsibility of viewing objectively the

feasibili~r

reinstatement being complied vli th IRIR

of en order for

[1

.361.
In that cr,,se the Court had this to say2
11

• • • • • • • • when considering whether a recommend2.tion
(for reinstatemer;t) is pra.cticcble, the tribunal
ought to consider the consequences of re-engagement
in the industri2l relations scene in which it will
take place.
If it is obvious as in the prr)sent
c2,se that re-engagement >vould only promote further
serious industrial strife, it will not be practicable
to make the recomrnendation".
/The likelihood ••••••

19.
The likelihood of friction between supervisors or other
also be taken into account even where

and a reinstated worker

there is no prospect of collective action.

page

In this ca,se during the heariug of the appeal it was admitted on all
sides that at the relevant time bad blood eXisted between the
expatriate staff of the Company and certain employees, the least
offender not being Gardner.

As far as this Court is aware the

Comvany still has expatriate workers in its employment, even if the
complement has undergone a changeo

If this was not a

reason for the tribunal to have held thc:t it was not feasible for
order of reinstatement to be made, let us examine the conduct

of

Gardner over the unplugging of the HCW1 and HCW2 relay sets.

It i

true there was no charge made ageinst him for leaving them
Howevers he was spoken to by John .Bolton (2n expatriate) and the
engineer in ch2rge of the section in which he worked on the
of February 28, 1979,about leaving the relay sets unplugged, e-nd on
the floor.

.Bolton told bim specifically that he should not have left

them unplugged due to the adverse effect it would have on the
telecommunic&tions system, yet despite this, when he left the job
after reporting sick at 1.20 p.m. on February 28 he in his own word
11

deliberately left them

unplugged~:.

This was in absolute

of

the instructions given to him by .Bolton only holliS before, not to leavE:
them unplugged,

He also left them on the floor on this occE,sion.

Despite the fact that there has been a finding in his f2VO'llip tte:rc;
we,s evidence before the tribuntll that he was involved in an incident
with Allen vfueeler (another expatriate).

This coupled with his wilfu=

disregard of the instructions of .Bolton not to leave the sets
does not portray Gaxdner in a favourable light, nor can it be said his
conduct throughout was beyond reproach.

Cable and \vireless ( vJest

Indies) Ltd. is an international company offering to the comm"Lmi ty at
large an essential service under the laws of Antigu,:o,.

It is a very

/sensitive •••••

sensitive link between other islands in the Eastex:n Caribbean
and the outside world.

Its continued efficient operation is essertid

for the safe movement of major airlines such as Eastern, British
Airwc:ws and B. W. I. A. within the region.

Despite the finding in

Gardner's favour that he was unfairly dismissed,he has been proven
to be an indisciplined and insubordinate workrnanp but again no such
Nevertheless, I am unable to say

charges were laid against him.
it would be

f2~ir

and just, and in accordance with equity? good

conscience and the substantial merits of -the case thst this workman
should be reinstated.

I would therefore e.llow the appeal of the

Company on the question of reinstatement of Donald Gardner.

The

other respondents not having pursued or being further interes ted ir:
reinstatement the appe2l of the Company in respect of each of them
(with the exception of Romeo end Doram) must also be allowed.
The Company being successful in its appeal

2~ainst

the orders of

reinstatement, it now brings this appeal into a different focus.
ConsiderB.tion of the respondents 1 notice seeking to have the damages
and costs in each case increased 9 goes by the board.

The question

v1ru c~

falls imrnediately to be decided, is wha.t order ought this Court to
substitute for that of the tribunal which ordered reinstatement
Niss Lake submitted that the
appropriate order is one for the asse::ssment of exemplary damages in l i
of reinstatement.

The Industrial Court found the.t this was not a cac

in which exemplary damages ought to be awarded.
agreement with this finding.

I am entirely in

The object of compensation is to place

the worker as f<Jx as possible in so far rts money goes in the same positiv
as if he had not been dismissed.
bonus to the

worker~

It is not intended to opere.te 2s "

or to express disapproval of the Company's actions,

The award of exemplar; damages being sought by Hiss Lake in lieu of
compensation is only one of the alternative remedies offered by Section
10(4) of the Act.

There is also the remedy of 2n award of

compensatio:~

(Pe.~. exemplary damages) in lieu of reinstatement and I would substitute

this order in the case of each respondent (other than Romeo and Doram).
/Any other .....

21.
Any other order would not be fair and just as the word impecce"ble
could not be used in describing the conduct and behaviour of any of
the employees.
The next question i'lhich

to be decided is whether this Court

should attempt to assess the compensation, or whether it should be
sent back for the srune panel of the Industrial Court to do so.
vJhichever course is adopted, consideration will have to be

as

whether the damag":s should be assessed as at the time of the conclusicr"
or as

of the hearing by the Industrial Court as suggested by Mr.
at the time of the subseouent assessment as suggested by

~Uss

All parties have asked that this Court should make the assessment ra
than remit the matter.

This request is made not because of

e~

lack

confidence in the Industrinl Court, but in the interest of there
speedy conclusion to this long drawn out matter.
falls to

There are several basic heads under which
assessed and this Court would if it had to do so have to be
them.

These

are~

(1)

the immediate loss of wages

( 2)

the manner of dismissal

( 3)

the future loss of earnings

(4)

loss of protection in respect of unfair
dismissal or dismissal by reason of
redundancy

( 5)

loss of pension rights

( 6)

loss of fringe benefits (if any)

No..:£_~on_ Tool_..Qp_~d. v Tewsop._l12721 1 All_E_.R. 183
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This Court embraces the opportunity to enumerate these heads as
both f"fr. Ford and Miss Lake had urged us to consider under what heads i
would be proper to award compensation.

Mr. Ford relied on the Norton

Tool Co. case 2nd r1iss Lake whilst not disagreeing with the heads of
compensation propounded therein, sugg::sted that to the six heads mentL11
/above ••••

0.

22.
above should be added the question of the availability of jobs in
restricted labour market of Antigua having regard to the
skills of the employee.

vii th due deference to Hiss Lake I do not

think this falls to be considered under a special head but rather
be a matter to be token into account when considering the loss of

fut~~e

earnings.
The Norton Tool Co. case has been the focel point in cases
the assessment of compensa.tion in the United Kingdom from 1972.

Ever

since that date in nearly every case on compensation, which was
before this Court, the principles laid down therein have been
and followed.

It is th;:t case which held that the

had erred in law by not

tri bunc.l
in sufficient detaL

out their

to make entirely clear the principles on which it ha.d
the employees 1 compensc:.ti on,

It was conceded on all

to do tJ:..J.s wes an unfortW1:".te lapse on the

in ssses
th2t failure:

of the

Court

when damages ranging from as low as $4,290.00 (four thousand two
and ninety dollars) in the case of Gardner to $18,600.00 (
thousar.d six hundred dollars) in the case of Patrick Labadie were
In the case of Tidman v Ave ling Marsr~all Ltd. (supra) it was reiterated
that it was the duty of the Industri2l Court to itself ra..ise the differcr _,
heads of compensatory awards in so fa.r as they are
burden of proving the loss lies on the employees.

and that
Th:is loss has not

to be proven with mathematical precision having regard to the fact the.
the Court is not bound by the strict rules of evidence.

Whilst it wo'.:J -·

be desirable for this Court to asse-ss the compensation so thct there

cc~

be finality to these proceedings, I can see where we would be at a di

'_
: ·~.

disadvantage especie-lly in cc..loulating the fim,nciel loss to the
This of necessity must involve firstly an assessment of the aotue.l loss
sustained by the employee from the dde of his dismissal up to the date
of the hearing, and secondly an assessment of his future loss.

Whilst

oalculeting loss prior to the hearing might not be insurmounte_ble, I ccn
/see where ••• •

23.
at a distinct disadvantage in

see where this Court would
to forecast future loss.

This exercise involves such

probabilities as the duty of the employee to rni tigate his loss, (
there is such a duty) and a prognostication of the time it would
the employee to fiYld a

similar~

or a suitable alternative

what has been described as a limited job market in a small State
Industrial Court itself found

the~t

were

the cl2ims for

were

couched in vague and loosely worded language, and the sums
not precisely defined.

The Industrial Court is a special Court set up

the

Stc~te

deal with Trade disputes and complaints brought or referred to it
the Act or the Code.

They deal with such matters on a day to

and in so doing they are entitled to draw on their lmowledge of local
conditions 9 including their lmowledge of the local

situation
the

when dealing with such matters as future loss of wages.

opportunity of seeing these employees when they gave evidence, and of
observing their level of intelligence c::nd

flatters

such as these are germane to a forecast of how long an employee

is

likely to be out of a job, and would prove to be speculative on our
In all the circumstances, I would allow the appeal of the
on the question of reinstatements dismiss the two reS]>Ondent notices,
and refer the matter back to the Industrial Court for them to assess
what compensation should be paid to each employee (other than Romeo
Doram) in lieu of reinstatement.

This does not mean exemplary

Finally 9 since both parties sought relief in this Court, I think it
fair and just that the relevant date for the assessment of the compenc2"
should be the date on which the matter was concluded before the
Court.

rl

The Court may consider events occurring after the conclusion

the hearing if it can be shown the:t those events reflect the true position
as at the date of the original decision.

~~a§t

f!!.C?.!_v~.r,hD!Jll?_t~<?E).J:.tE.!..Y. f,p_ss_I!9.79]}_C;rt__a_t_)9.4).

/Whilst not ••••••

Whilst not wishing to fetter the discretion of the Industrial
Court in any way it might

it useful and desir2ble when assessing

the compensation to apply the principles laid down in the Norton Tool
case~

and those clearly enumerated in Chapter 16 of Anderman on unfail'

dismissal, photocopies of which were most kindly supplied to us by
Counsel for the appellants.

I am sure they would be willing to

a similar courtesy to the Industrial Court on request.

Finally in so far as the respondents Remeo and Doram are
they not having for whatever reason attended and given evidence before
Industrial Court in support of their claimss I cc-n see no valid reason
disturb the finding of tha.t Court in so far as they are concerned.

On the question of costs, having regard to all the circumstances of
the cese while not disturbing the award of costs in the Court below I
meke no order as to costs on this appeal.

N.A. B1ill1RIDGE,

Justice of Appeal

I agreeo

1. L. ROBOTHJ\1!1

Justice of Appeal
I also agree

·------.,-----------N.A. PET1flRIITN

Chief Justice.

