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and Wolfgang Droege and other persons unknown, to assault police
officers in the execution of their duties of guarding the Police

Headquarters at Roseau, Dominica.

The trisl contimued until May 19, 1961 when, the State having
closed its cose, a sulmission of "No Case" wag made in respect of
each of the four accused. On May 20, 1981 litchell J. upheld the
submimsions and directed the jury to return a formal verdiet of not
guilty in respect of each of the accused, They were all duly
digcharged on both counts, and on that same day, the Director of
Public Prosecutions lodged this appeal. The right of appeal is

given in the amendment in these terms:

"37 = {2) Where during the trial of a person on
indiciment the trial judge decides on
a point of law or evidence, the Direcior
of Public Prosecutions, if dissatisfied
with the %risl Judge's decisicn may appeal
by way of specisl cass to the Court of
Appeal for a determination of the point
in issue: Provided that where a jury has
deliberated and returns a verdiet of ot
Guilty there shall be no appeal against
such a verdict.”

The conduct of the cage for the State would have necessitated the
calling of two expert witnesses on handwriting, to prove that a document
found in the possession of Michael Perdue when apprehended in the United
States of Americs, was signed by the sccused Patrick John, and that other
documents were in the handwriting of the ascoused Maleolm Reid. Toward.
this end, it was sought to put in evidence passport application forms
alleged to have been written up and signed by Patrick John, sc as to
form the basis of the comparison with the disputed writing fouwnd in the
possession of Michael Perdue, The learned trial Judge however, refuscd
to admit these documents in evidence on the ground thot they had not boa
proven to his satisfaction, (in accordance with Section 19 of the Evide cc
het Cap. 64) %o be in the genuine writing of Patrick John. In respect
of Malcolm Reid the State sought to put in a diary alleged to have been

/written..sees.
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written by him, but this sttempt met with a similar fate, It might
here be mentioned that Section 19 of Cap. 64 is in identical terms

with Seetion B of the Criminal Procedure Act 1865,

The effect of these rulings precluded the State from putting tre
evidence of the handwriting experts before the jury and, as counsel
for the State puts it, whilst it did not demolish their case in the
light of the evidence remaining, yet it substantially strengthened
the no case sublmission. The questiong therefore which the learned

Director of Public Prosecutions is asking this Court to answer are:

(1) Did the learned trizl Judge err and misdirect
himgelf in law in refusing to admit the
comparative documents in respect of (a) John

and (b) Reid and

(2) Did he err and misdirect himself in law in
uphclding the No-Case submission on the
ground that the evidence for the prosecution
was manifestly unreliable and it was unsafe

that the capge phould be left to the jury?

These questions are inter-related and will of necessity involve an
examinotion of the evidence adduced on behalf of the State. The two
preliminary objections redised on behalf of the respondents will also
have to be deslt with in due course, For completeness we state then

at this stage. They ares~

(1) That the purported special case does not raise o
guestion of interpretation or construction of a
point of substential law, nor any point of

adjectival law relating to the evidence.

{2) The smendment giving the Director of Public
Progecutions the right of appeal is unconstitutional
mull and void,

JThe f20tScasase
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The Facts of the State's Case:

—_—

On July 23, 1980 after the due holding of elections ‘the Honourable
Mary Fugena Charles was sworn in as Prime Minister of Dominica. Priow
to the elections, an interim goverrment was functioning headed by the
Heonourable Qliver Seraphin, and immediotely before Seraphin took office
the accused Patrick John was the Prime !Minister, Malcolm Reid was &

Captain in the Dominica Defence Force, and second in commend,

The firvet witness put forward by the State was Algernon Maffie, who
gave his occcupations ag thot of seaman and farmer. He was known to be

a notorious charncter ond on his own odmission had nine previgus convictiol”

six of which involved the use of violence, In August 1980, there was &
charge of Murder pending agoinst him, but he was not then in custody as

he was one of those whoe took leave of the prison when it was destroyed

v hurricane Daved in August 1979. He was nevexr retaken into custodv,

ut the chorge againgt him wasg not formalily discontimed by the Birector
of Public Prosecutions until December 14, 1981, It will be sesn thereion:
that between Deptember 1980 and April 1981, the relevant dates in the
indictment, the cherge of Murder was still so to speak hanging over his

head.

Maffie testified thot he knew the accused Malcolm Reid for the post
year and seven months, and ever since December 1980, had been to his home
on more than one ocoasion. On the first visit in mid-December 1980 he
went there with one Henry Ssprit, who introduced him to Reid as the one
who would represent "the Drends’ in the opervation of the Ycoup ploti,
When asked, Heid told him that they would be getting help from friends
outside of Dominica, (naming the United States of America  and that the
help would take the form of finance, arms, amnition and some mercenarics,
the purpose being bo teke over the Dominica Police Forece, and to overthrow
the Dominica Government, Feid also told him he had plans drawn up, ond
that he wanted him to study those plans, Maffie said he told Reid he

Jwouldesosees
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would have to study the plans before molking any decision. He then

left.

Subsequent to this, Reid paid several visits to the home of Maffie,
mogt of all for the purpose of using the telephone to make collect
oversess calls to Michoel Perdue in Houston, Texas, United States of

Americo,

On 2 Sunday in Jarmuary 1981 Maffie went to Reid's home, and whiletd

there the accused, Prtrick John and Julian David arrived, John went

and spoke privaitely to Reid at first, and then he heard John say to o

that he (John) would like to use more locals than foreigners, and
between sixty to eighty men "would be good encugh for the operation®,
Reid then osked Jobn “whaot about if we meet stiff resisternce' and Jolxn's
reply was "vyou will have no choice but to use two hundred (QQQ}
mercémaries“. Reld then esked Maffie if he could mobilize at least
twenty dreads, and lMaffie seid he could try. Mafiie then suggoested
that they should get o Suzukl jeepn for transportation and John's

rejoinder wasthht he difl nod think they could raise that amount of moncy

to buy o new jeep, bul he could promise to get a good second hand land
rover or «Volkswagonwith which to make his movements. The accused

Julian David then said "I think we have that kind of bread (me&:ing mone

in our posgession”, John and Devid left but before Maffie himselfl le
Reid gave him a small slin of paper with a phone nuuber and the neme
“Michael Perdue, Tlouston,Texas” written on it, and asked him to telephor
Perdue, collect, He told him what to say to Ferdue; and as soon as

Maffie got home he placed the call to Texas, spoke with Perdue and

delivered the message.

In the course of this conversotion Perdue asked Maffie to meet him
in Texas,; as he could not say on the telephone what he would like to sty

Texas was not cgreeable to Maffie, neither was Torontc, so it war agreed

between them that they should meet in Antigue. When Maffie asked VPerd

/about cesse..
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about the fare, Perdue teld him that he would send Three hundred ollars

U.S. ($300.00 U.8,) through the Royal Bank of Canade in Dominice ir c:

of Julian David, The date agreed for the meeting in Antigua was Januow
30, 1981, and the place was the Castle Harbour Hotel Club and Casino.
This infommation was relayed to Maleolm Reid on the following day when

Heid came to liaffie's house

On January 27, 1981 and again on Jornwary 28, Maffie went to the

office of the accused Julian David to encuire 1f the money Perdue was

suppossd to be sending had arrived, Tt had not. He returned on t
Jomuary 29, when David called the Bonk and we. told that the money hod
arrived, Morio Toulon, an officer of the Royel Bank of Ceneda gave

evidence of the ccble tremsfer of Four rundred dollars U.S., ($400,00 1
from the United States of Americe, the proceeds of which were poid to
Julian David =z customner of the Bank. The gliv evidencing the transacti

was put in evidence.

When David got word thet the money had arrvived, he made a telephore
call and arranged for two airline tickets to be made outb in the names of
Algernon Maffie snd lMalcolm Reid, to enzble then to travel to Antigua on

Jarmuary 30, 1981, lMaffie got his ticket from Reid later thet same day.

On January 30, 19871 Maffie met with David as avranged at 10,15 a.u,,

the main road, and together they went to the home of Patrick John. Hedd

failed to turn up on time; so it was decided thet Maffie should accompany

David into town to loock for Reid, Ag Maffie wao about to leave John
placed an envelope, sealed and stapled, in his hond and told him to give
it to Beid for delivery by him to FPerdue. Reid was located and Maffie

sald he handed over the envelope to Reid. Julian David arranged

transportation to the airport, but when Reid and Maffie arrived therc, iic

plane had left. They roturncd to the airport on Janusry 31, 1981 and
together bearded a flight for Antigus. Tmmigration cards were put in
evidence to e“b&biluh beyond the shadow of a doubt that Reid and Maffio

/lef‘t. s ma
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left Melville Hall airport, Dominica on Januory 31, 1981, that they
were londed in intigua on the ssme dey, and that they returned to
Melville Hall airport on February 1, 1981, The immigretion cards
gave their intended address in Antigus as the Costle Herbour Hotelg
ond the hotel's room occupancy cards were put in evidence to show thatl

Reid oceupied room 30 at the hotel, and HMaffie cccupled room 29.

In the meantime on January 30, 1981, lichael Perdue arrived in
intigusa on B.W, 1.4, flight 409 from PMiami, Florida, United States of

v

fmerico, ond was processed by Sargeant Vinston Mathaniel, an Tmmigratiocr
Officer, who testified thot he recognized Perdue as a regular visitor

to Antiguc. The intended address given by Perdue on his immigration

o

card, was Castle Harbour Hotel. Netheniel processed Perdus for

departure from Antigua on Februvery 2, 1981,

After the arrivel of Maflie snd Reid in Antigus, they went o voom

B

2t the Costle Harbour Hotel which was occupied by Ferdue, and there
handed over the envelope received from Patrick John. Perdue cpened it

end tock documents thervelrom, which were read. The telk between tl

eventually turned to the merits of the M16 rifle ae against the Bushmas
with Perdue expressing o ~refevence for the latier, and infoming them

that he could get his hands on o few. Perdue handed over to Heid duxl

the course of their tolk the sun of FPifteen hundred dollars U.S. (51500,

U.8.) in one hundred dollars bills tellirg him that it was to help to

meet expenses in Dominica. They went to lunch during which they discusc .1

the geogrephy of the Dominica Police Stetion end the variouws points ol

Entrye Lfter lunch Reid gave Maffie "a copy of the contract” to stu

For further discussion with Ferdue, This wos one of the decuments th
came out of the envelope from Fatrick John. Later thot night "the

5

contract' was discussed and Perdue ssid that the dezl which he made wal

for Two hundred thousond dollars U.S. ($200,000,00 U.S.) and that he we'.x

it as soon zs possible, He sgreed to settle for One hundred and fifty

Jthousand.ee.oe. .
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thousand dollars U.S. {.150,000,00 U¥.8,) in three wecks time, and
" ]

reneinder ot a later stage. Reid seid be would agree with thet bun v

would have o be settled by the “Council®, The neme "Black Hevolution -

£ ie in the copy contract which Reid

R

Council” appeaored according to ¥

given him to read, Te further said thet “the Council? hed been

at previous meetings with Jobn, Reid, David, and Dermis Joseph,and
) @ ] $

its purpose was to replace the Govermment of Dominica.  On February 7,

4y 1
ff}:ﬁ%%@

ffie and RHeld, oir departure from Antigua we

%

preparatory to bl

gt the hotel bar with Perdue, when a telephone call was put through to
o

id thet Jul

Perdue. Yerdue spoke on the lelephone and then told He

»vid) would like to ke on the telephone &

shortly after both left for Dominica.

On FTebruary 5, 1981, Heid took Maffie to Patrick John's home.

¥

L were also present. They all five diso

Julian Devid and Dennis Jose;
the Contract and the smendwments apparently emanating from the ueeting

with Perdue, When it come to a discussion of the Two hundred thouss

dellors U.S. (#200,000,00 U.S.) which Perdue was demanding, John is
alleged to have said thet Perdue was crazy as they were not sure of

reising thet kind of money immediately.

On the following weekend another meeting was held at the home of

David Kentish at Cenefield, 411 five were sgaln present as on Febru

Lt thet meeting the feasibility of the landing site for the mercensriocs

as given by Malcolp Reid was discussed, This was to have been the

Mindng Co. at Rockaway beach, The time of lending, 2.00 a.m,, was o

agroed. John gave instructions for information to be obtained as to wio

controlled the HAM radio sets, and for dransportation for the mercens
to be organized. Further John directed thot the twenty dreads to be

provided by Maffie along with Reid's men, we to be on the grounds at

Roaceway beach to await

landing operation,

JALS0.eses®
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Also at this meeting offices were allocated within the Council.

Tatrick Jobn = would hold the position as Chelrman of the Council,

Prime liinister, Minlster of Forelgn Affeirs and Defence,  HMalcolm U

would be in charge of the Nilitery with Maffie as his second in comn:
Julien David - would be the Council's treasurer, and Dennis Joseph -

would be in chorge of radio and communications,

Tipally the decigion was token at the meeting thot Perdue
shead cg plammed in respect of the operctions, and ghould set o date Vou

ite execution in Dominica, Maffie concluded his evidence by sovi

he never attended any other meetings of the Council,

Guite apart from the notoriety of Maffie, it will be clecrly seen

from the foregoing thet Maffie would have had to be treated not on

an accomoylice, but s o person who had an intercst to serve, in the

of the Murder charge pending agninst him.

;

it would be copvenient to show whot evidence woo 1o

by the Stote to show the presence of richael Verdue in Dominice ovex

£

relevant period, iidchael oyivester, an Immigration Officexr,

testified thet on February 18, 1981 he procesgsed Perdue into Dominics oo

an lncoming ed him as

pagsenger.  Also on September 20, 1980 he proce
an outgoing passenger, on December 13, 1980, he way procésgsed.@s coming 1

¢

cnd as going out on December 17, 1980,

Rolling Lauwrent, o security gusrd at the Anchorage Hotel in Doms
testified thet on the night of December 16, 1980 whilst he was on the

10,00 pan, to 7,00 a.m. shiflt he saw DPardus on the baleony of his roow

talking to

lalcolm Reid, FPerdue left on the early morning of Decen

ed by Sylvester,

The gscene now shifte to New Orleansz, lLouisiana in the United

of fmerica.

John Ogburg told the Court thot he was a special agent with the

/BUreat seencess
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Burean of alcohol, tobacco and firearms, which is an agency of the
United States Govermment,  On February 23, 1981, he received a call
from Michael Howell who wag personally koown to him.  Howell gave

nim certzin information. He knew Howell to be the owner of & fifty-tio
foot ocean going vessel called the "Manyana®, On February 27, he wort

on board the Manyans, snd was there when Howell received a telephone

call which he {Osbourg) recorded on tape.

On HMarch 5, 1981 whilst Howell and himself were on board the boot
 Michael rerdue arrived, Perdue told them both that ke wanted to c¢h-riox
the janyone to seil {rom New Orleans to Dominica. The purpose of the
voyage ne eaid was to transnort arms, amunition, men and military
aguipment for the purpose of o military coup on the Island of Dominica.
Perdue produced to him maps of the Island, a stroet mop of the city of

Rosean, and 2 hend drawn diagram of the police station and govermment

facilities which were 1o be attecked, He further said he had a con
with the ex—prime linister and thet he had the sunport of the militer,
in thet he was working with the head of the military "Major’ Reid, and

Coptain Robertson. The cost of the charter was agreed: -

B 5,000,00 ~  immediztely

o 104000,00 ~  prior to leaving the United States of
fmerica

5 3,000,000 - on return to the United States of

i, lmerica

v 18,000,00

The Five thousand dollavs (55,000,00) was duly hended over by Perdue to

Osburg. On Mareh 13 and 26, Osburg spoke to Perdue at his home in

Houston, Texas, and agein on Loril 10, Food for the trip was purco
with Six hundred dollars U.S, ($600,00 U,8.) which Ferdue sent by mone-

order in a letlter to Howell.

Osburg as would be expected kept rn accurate record of the daotes

on which he spoke to Perdue by telephore and on April 26, 1961 he boar
the vessel along with another specicl agent, Lloyd Grafton, At

. gf&m}utaw@e@wm
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about 7.00 pe.m. Perdue arrived accompanied by Wolfgang Droege, wron
Perdue introduced as hig second in command "in the coup attempt in Dooivi.
Perdue paid him Nine thousand eight mundred dollars ($9,800,00) and plet

. 3 . o - . o P
his chevrolet car for the short fall of Two hundred dollars {4200,00)

Perdue gave Usburg maps of the Islond and stoted that the meir obc

once upon the Island was to attock the gaol ond police facility, and to
Patrick John the ex-prime Minister ond his men. It is 2 motter of rec od
thet at this time all four accused were detcined under emergency noOwers

then in force in the State of Dominica.

The departure date was fixed for 10,00 p.n. on April 27, Osbury;
hed assumed the role of g deck hand for the voyage and an associnte of

the owner Mowell. Perdue, Droege and nine other men arvived at the

departure site a8 planued and unlcoaded guns, amanition, and military

into an unrperked United States Government vehicle, The ames and the wer
were transported to the lNerina where the men were all arvested, Booen .
the Dominica coup attempt. An examination of the arms and amunition
revealed twenty-six sticks of dynemite {one pound), a Wazi flag, o

confederzte {log, nine pistols, ten shot guns, thirteen long rifles,

several Bushmaster rifles and five thousend rounds of amunition,

Osburg took from Perdue o briefecase which on examination revealed
a colt 4% pistol, a passport issued to Perdue, two typewritten contracis
with corrections, a letter of agreement signed with the name "Datriclk Jobr’

and o small sheet of note paper with writings. Osburg finally told tho

Court that Perdue at the time he was giving the evidence, was incarcerat

in the Federal Penetentiary in Tyler, Texas.

Before parting with the sumnary of the evidence, there is one firdl
bit of evidence to which I should yvefer and that is the evidence of o’
Tulon of +the Royal Bank of Cenada that on April 10, 1981 a draft for i

sun of Four thousand eight hundred and thirty-six dollars and sixtyes

Jeents.. ..
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cents B.C. ($4,836.66 L.C,) was paid to Julian David by virtue of o
roble trensfer to him from Michael FPerdue through the First City

Netional Bank of Fouston, David was then in detention and the mou

was collected by hig brother on his produecing to the bank a writiten

suthority from accused Julian David,

Sueh then was the factual evidence which the State tendered in

o

sunuort of the two counts of the indictment. It was proposed to bolsue
this body of evidence with the evidence of two handwriting expsrts,buy

ag previously indicated; the State was not in a position to do tals,

they were not permitted o put the comparative documents in eviden

It is therefore on the basis of this evidence which has been summarinedc

above, thet the no case submission was mode and upheld. The coriectro .o

or othe wise of thet decision is one of The answers being sought by ©

Mrector of Mublic Prosecutions,

Ihe Disputed Writings end Admi

5 &

ibility of the Comparative Documents

This disputed writing in respect of the accused Patrick John was
typewritten agreement dated September 20, 1980 addressed to Michael
Perdue and signed "Patrick John', Thisg was one of the documents fourd
in the briefcase of Ferdue by the United Stotes agent, Osburg, wpon " io

apprehension. It was tendered in evidence as Ixhibit T.

The disputed documents in respect of Nalcolm Reid were (1) the
gmall sheet of note paper with writings which was slso found in the
briefcase of lichael Ferdue at the same time that fxhibit T (above) wen

foundsg (2) on undated note addressed to YFRED which was handed over

to Constable Pacquette at the Dominica Police Headquarters on March 5,
1981 by Honnde Hoberts, a prisoner then in custody at the lock up whero

Malcolm Reid wan also confined; and purporting to have been written

the said Reid,  Roberts was not called as a witness to say from vhat

gsource the document came,

It was Oliver Phillip, the Comiissioner of Police for Dominica who

JATCT: TR
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o

wos called to give evidence relating to the passport applica

for.

of the accused, Fatrick John, sought to be put in evidence for

comparison with the signeture Fatrick John on lxhibit

The learned Judge ruled the document to be inadmnissible,

circumstences surrounding the ruling can best be recaptured by quotil

from extracts

notes, Oliver Phillip sald in answes

. Mottley for the Steter-

fevese In addition to my office as Commissioner of
Police, hold the office of Chief Immigration
Officer. Applications for passporits are made 1o
my 0fT1Ces 00040 calter the pagsport is issued the
form is filed in the Tmmigration Office under my
COntr0leseac i consoconal

He was then shown a passport application form dated June 29, 197

Mr. Mottley for the

2be and Mr, MacCauley objected to ites admissinil
stating thot the proper officer to put in the document should be the

person who processed the applicetion, and further thet it was irrele

fire Mottley in answer to the Court seid that the witness did not make

the document nor did he see it made, The lesrned Judge ruled tr

document was inaduissible as coming from the witness who knew nothi

about it end the circumsiances of its meking, and that hed not be

proven to his satisfection to be the writ of Patrick John.

1 ey

lr. Mottley then referred the Court to paregraph 1262 of the

edition of Archbolds which states that the methods of proving the

handwriting of a person may beiw

(1) By a person having knowledge of ite

IS

e w
(2) By some parson who has a knowledge of it from
having seen him write even once only.

{3) By someone having been in the habit of correspond:

with him, o of acting upon his correspondence with
others,

Be referred the Court to Section 19 of the Ividence fct Cap. 64 and

E

launched a second attempt to have the document admitted. On further
examination Oliver Phillip said:e

JT emyvecaa
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B oeeooe .t om familiar with the handwriting of
Patrick J Mr., Jobn b been a &Qﬁb@r of
GQV@fﬂﬂ@w%& He has been Premier and Frime
Minister of the QOVme@wﬁ@ During the periocd

he wap };“'}:“@I“{Ll:” o
Minister x
As Minister
TeEPO
ILuf“fUK@
Johnts
and sign ki

g=1]

[E25

of 1

18

to te

The

ramained wmoved,

The reason given being ¢ some
L5l e 2

pongible
mm onal
to him
4 during g
handwriti

familiar with
L received minute pa

der

application %o

and Prime 80

“me ter he was al
s for N

sl Security.

<

o~

i
to

2l Dec uxztw@
@@rloé QCOasion
ng, to witness him
Thet is how I
slisneture, From time
pers from his office’,

for i
1k

L8

L

NAME .
hig

the document, but the lesrped Judge

admit the document was refused

ES

signed or written by the defendant?,

Undaunted, Mr. Mottley

received by Oliver Phillin from

“

Blancharnd, It is not clear what

o
e

they were directed also

efforts proved egually fruitless,

handwriting expert in =o Fa,

Nothing more need be said at this

nes

g Oliver FPhilliw,

tests of competence to spe of hi
Patrick John. To whet extent

of the Judge to be genuine in the

be considered,

4
i

The efforts of My, Mottley to
in the fomm of a diary purporting
Malecolm Reld, proved equelly wrsuc

testified: =

ID

pec

nmhfimo
5 January

secinl branch,

at proving

and

rom

it had to be

of Dominica
harge of the

thet it is not proved to have been
to put in some other deocuments all

istant Superintendent of Police

those documents were, but apparently

the handwriting of Petrick John.
the

benefit of the evidence of

trick Jobn went was lost to the

e,
Led

stage other than that 1t appears

his evidence satislied all the

s knowledgze of the handwriting of

Tproved to the satisfaction

terms of Section 19 Cap. 64 remeins o

put in evidence s comparetive docunent

to have been writt by the accused

Pk
Pl

‘x

cessful, In thig respect Gene Pestinnc

tor of Police Wo. 161 of the
Police Force,ecee
Bagtern District.

1981 1T was attached to the
I know the accused Captain

Jua

lt&ro g e®e a8
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Walter Reid, FHe was a member of the Defence
Force., Wnilst a member of the Folice Force

T have visited Reid ot Defence Force Headguarters
on many occasions, On many of thoge visits I
have seen his writing, T know his handwriting
very well, I have seen him write. Captain
Reid and I are very good friends, I lock at
this diarVeceseccase 1 did not see Captain Reid
write this diery particularlysececesca.’

8

Objection was taken by lirs. lacCauley at this stage to the production of
the diary on the grounds that

(1) The Prosecution hag not shown the relevance of
the diary.,

(2) It has not been produced from proper custody.

(3) The witness said he had not seen the accused
write the particular document.

The legal argument which ensued, resulted in the yuling of the Cooxt

in these termsgze

"The Court rules that it is not proved te the
satigfaction of the Court that the writing in
guestion; the diary, is proved to the satisfaction

of the Court to be that of halecolm Reid in
accordance with Section 19 Cap. 64.

i

ere agein it would seem to us thot this witness wes hardly any less

-

competent to speak of his krowledge of the handwriting of Malcolm Held

than was Commissioner Oliver Phillip to speak of that of Patrick John.

Section 19 of Cap. 64 stotes that:

“Comparison of the disputed writing with any writing
proved to the satisfaction of the Judge to be
geruine shall be permiftted fto be made by wiitnesses
and such writings and evidence of the witnesses
respecting the same may be submitted to the Court
and jury as evidence of the genuineness or otherwise
of the writing in dispute?.

It is identical in terms to Section 8 of the Criminal Procedure fct 1005.

Both Phillip and Pestinne testified that they had respectively seer
Patrick John and Malcolm Reid write, Phillip as Commissioncr of Folice
would have worked in close conjunction with Patrick John as Prime Minigtor
and Minister of National Security, and the same relationship would have

/eXii’;f&%d... csos

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



A

e
L
.

existed between Pestinna as head of the speecial branch, end Feid the

gecond in command of the Defence Force.

The methods of wresf of the handwriting ave not only set 2ut in

tut gimilar nprovisions

are to be found in &1l tns standard wolls on ovidence., & statemsnt
that & witnezs is aconaicted with the perty's hasdwriting has mors oft.m

than not been held Yo be swlilelznt in chief, it being for the opronswt

to crosg-eXgmine af te the means and exiest of the knowledge.

Ioe v Suckermoore - 111 E.K. pe 1331 ~ 5 0 & L 703, 730 « 731,

Thers was no crogs—examination of either Phillip or Pestiogna on this
aspect.

It must be remambered that in the final result, it iz the jury
who are being invited to make 2 comparison of the handwriting on the
two documents, and the opinion of the expert is merely to assist Lle.
On a proper directieon, the irial Judge would still have to direct t:a
that they should be satisfied that the comparative document being put
forward is in the handwriting of the accused, bhefore using it ag 2 basls

of comparison with the questioned deocument. The standard which the Ju.-

has to apply is the standard applicable to all criminal matiers of which

they are seized that ig, prcoif beyond a reamsonable doubt, Can it ve

said however that the Judgze when called upon to sdmit the document in

D:.J

accordance with Section 19 of Cap. 64 has got to epply the seme sbtand:

of proof?

In B v Angeli (1978) 3 ALL.E.%. 950 - 1979 Cr. fApv. Ren. 38,

. it was held that the standard of proof to be =pplied %Wy o trizl Fudje in

deciding whether pursuant to Section 8 of the Criminal Progedure ict 1777
writing is proved to his (the Judge's) satisfaction 4o be gemuine, ig thc
civil standard of proof that isg, the Judge need tnly be geiisfied that
the writing is genuine; the matter being covered Ly the statute, the

criminal stendard of proof is inapplicatle.

FCoungsi, sun s

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



7o
Counsel for the vespondents had submitited before this Court
that the criminal standard was applicable., It was pointed out by

Dr. Barnett for the State that the provision is contained in the

tvidence Aot which is apolicable to both eivil and criminal proceed:
go that the criminal stendard of proof could hardly be accepiable.
There is much merit in this submission and this Court sces no difficvlif
in agreeing with and accepting the standord of proof laid down in

»

Angeli's case.

On the guestion of relevance it 1s well established that the
documents being sought to be tendered for comparative purposes, need not
be relevant to the case. (Birch v Ridgeway (1858) 1F & F270), The
Court is fimmly of the view that on the basis of the evidence given by
Oliver Thillip end Gene FPestinna and the authorities, the learned trial

Judge ought to have admitted in evidence the passport application form

purported to have been written up and sigmed by Patrick John, and tle il

purnorted to hiave, been written up by Malcolm Heid. . In this respect
evefore, there was a wrongful exclusion idence,
therefore, there was a wrongful exclusion of evidence

Despite this however, the Dirvector of Public Prosecutions cannot

maintain an appeal under the amended Act -~ 16/81 = if either of the two

preliminary objections taken, namely, (1) that the appeal does not

a question of the interpretation or construetion of o point of substae

or adjective law relating to the evidence, orx <2) that the purported
amendment is unconstitutionsl mill and void, is successful, Before
dealing with the submission of No-Case the preliminary objections slouldl

now therefore be dealt with,

The Preliminery Objections:

There are wmony statutes which give o right of appeal by way of

cage gtaied on the ground that the determing ion is ervonecus in lawv.

It not infrequently happens that Megistrates sometimes come to a deci

which no rezsonable bench could have come 1o, In such a case the Sig-

Court on an appeal cen interfere on a point of law, (Bracegirdle v 0o

FC194) e enns
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{1947} 1 ALL E.R., 126

1f wrong legal principles are aypli@d in making a decision; ox
in accepting or rejecting evidence, both raise questions of law,
There can herdly be any room far‘ﬁiaput@ when it is said that the
wrongful admission and/or the wrongful exclusion of evidence raise
gquestions of law which in & Court of Appeal can lead to the guashing
of a conviction. I have already indicated the Court's view that the
learned trial Judge wmmngfuliy arxcluded the passport fomm and the diorv.
This wrongful exclusion of evidence in our view ralses a point of law
and ig sufficient to ground the right of appesl of the ﬁir@a%mmwgf‘vubliﬁ
Prosecutions, unless it can otherwise be shown that the amendment is
unconstitutional, mull and void, The fivst preliminary objection

therefore fails.

Turning now to the second preliminary objection, Section 8(5) of

Commonwealth of Dominica G@n&tituﬁi@n Ordar 1978 S.1. 1027 of 1978 reads.-

A person who shows that he hag been tried by a
competent Court for a criminal offence and elther
convicted or acguitted shall not agein be tried
for that offence or for any other criminal offence
of which he could have been convicted at the trial
save upon the order of a superior Courd in the
course of appeal or review procesdings relating to
the convicliion or scquithtall,

This provision in the constitution has not in any way enlarged, or
abridged the common law righi of an accused to avail himself of the plers
of autrefois acquit or convict. The right of an accused person to avail

N

himself of this plea; can be taken away by a2 Court of Appeal who con oxd

his retrial. Counsel for the respondents submitted that this power to
order o retrial, or the exercise @f the power, is vested in the Court of
Appeal, and not Parlisment. Counsel then invited the Court $o read
Section 37(3) of the amending Act ~ 16/81 which states:=

‘/’%Th@ Gi}mt«c 'YX
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"The Court of Appeal in such appeal by the
Director of Public Prosecutions shall allow
the anpeal if it thinks the decision was wrong
in lew and order a retrial and in any other
case shall dismdss the appeal',

Hs sulbmitted that by the use of the words "shall allow the appedl......
and order a retrial", Parliament was there assuming the power and
directing the Court of Appeal, thereby taking away from then the exeroclse
of any discretion in the matter, If therefore it was the intention 4o
divest the Court of Appeal of their discretionary power to deprive the
accused of his protection of the plea of autrefois seoguit, then Cection
5(5) of the Constitution should first have been amended in scoordance
with the special provisions laid down in Section 42(2) thereol, This
was not done, therefore the next question which he submitted had fo be
decided was whether or not Section 57(3) was severable from Section 37(2)
which gives the right of appeal, A look at both subsections he
submitted shows that they are &nextricably bound up with each other, and
form a gcheme which was intended by the legislature, Any attempt at
severance would destroy this scheme and therefore the amendment ag o whole
should be declared unconstitutional, and as amounting to a usurpetion of
the judicial powexr of the Court of Appeal, He referred to the case of

Don Livanage v The Queen 1967 4.0, 259,

In response Counsel for the State submitted that Section 8(5) of
the Constitution does not contain any implied provision that an order
for retrial by the Court of Appecl must have been mads in the exercise
of an wnfettered discretion, On the contrary, the establishment and
Jurisdiction of the Court of Appeal as well as the powers of the Court
are fixed by law, and not by the Constitution. Counsel referred the
Court to Section 9(2) of the West Indies States Supreme Couxt Ovder 1967 .-
S.I. 223 of 1967 which reads; =

"The Court of Appeal shall have in relation to the
State such Jurisdiction to hear and determine
appeals and to exercise such powers as may be

conferred upon it by the Constitution or any other
law of the State?,

J4:CY

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



20,

He submitted that the Don liyanage case was quite inapplicable %o
the present circumstances, That involved a special court being sev
up to deal with special persons, under rather special cirocumsiances,

and novel rules of esvidence,

In our view, these submissions of Counsel for the appeallant are
a complete answer to this second preliminary objection, The amended
het 16/81 creates a new right of appeal,and confers upon the Court of
Appeal = power to deal with it, Whilst recogniging the necessity to
closely scrutinize legisleation of this nature, we do not consider the

fet unconstitutional, and this point also fails,

i

There now remning to be considered the ruling on the No=Case
submission, and whether or not thet roises a question of law,  For
reagens which will become obvious shortly, we will refrain from

comuenting or expressing an opiniorn on the evidence, other than is

necessary for the purpose of this decision.

The No-Case Submission

In Febvruary 1962, Lord Parker C.J. issued the following practice

notes; -

“Losubmission thet there is no case to go to a jury

may proverly be made and urheld: -

(a) When i has been no evidence to prove an
esgenticl element in the alleged offences

N N . - 5 .

(b) where the evidence adduced by the prosecution
has been so discredited as o result of crosg.
examination or is so manifestly unreliable
that no reasonable trivunal could safely
convicet on it~

Practice Note - (1962) 1 ALL W.R. p. 448,

In 1977, Lord Widgery in the case of R v Barker, (1977) €5 Cr. .. ©.

Hep. 287 at 268 said:

Tt cannot be too clearly steted that o Judge's
obligation to stop the cose is an obligation
which i concerned primerily with thoze éascs
where the necessary minimum evidence to establish
the facts of the crime has not been called. I

/i& ﬁQ%a¢aeaﬁsaa
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is not the Judge's job to weigh the evidence,
decide who is telling the truth and stop fthe
case merely because he thinks the witness is
lying. To do thet is to usurp the fun

of the J0rVesecscacovec.

Counsel for the State, Dr. Harnett, submitted to this Court

nature of this case ond the evidence odduced in

were not such asg to Justify in law the decisiorn of the learned Judge to

L“}”!"

The princip: =58 he submitted was

uphold the subnissi

Maffie., Hie true chorcoter was not hidden, and indeed it was attaclked:
but whether or not he was telling the truth, was, counsel submiitted,

essentially a mother for the Jury. He ¢id not resile from the fact t

Maffie was an accomplice and hod an interest fo serve, but in these

circumstances the Judge's duty to give an accurste and appropriate warnis

was clear,

He further submitted that the very nature of his charscter and his

close assoclation with the plot made hinm a natural ally, and his stc

thus hove appeared credible to the jury. Counsel pointed out that t

were many factors emerging from the evidence which tended to give

to Haffie's account. specifically mentioned the evidence of Ost

to the thwarting of the expedition, the declarstions mede by Perdus and

others to Osburg, the remittance of funds from Perdue through the accov

of Juliar David at the Royal Bank of Crneds, the frecuent visits of ©

to Dominica, and the eviderce of the neeting in Antigua.

Minally Dr. Barnett submitted that the npholding of the No=Cose

)

sutmission was wrong in law, and as such raised a point of law upon which

the Court can pronounce, relied on Ross v Rivenoll (1959} 2 ALL

376, Tibbetts v ®ldemire (1975) 13 Jomsica I,R. 241,

In zeply counsel for the respondents submitted that not every

submission of No-Case can be treated as a point of law. 4Lt the ki

the decision here of the lesrned Judge raises only a guestion of mixed low

and fact, and does not ground the appeal of the Director of Public

/Prosecutions. eee-
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Prosecutions. The Court ig not cement with this. Ve are of

the opinion that a submission of No-Case involves a point of law as

was clearly shown in the case of Ross v Rivenoll {supra),

-

Counsel for the regpondents referred us to the case of R v Galbralti. -

(1981) 2 ALL ©.R. 1060 which set out guidelines to be followed by a txi
Judge on & submission of No-Case to answer, This case epnlied the

prineiple laid down by Lord Vidgery in R v Barker {supra) If it does
E i A RN L= /e

nothing else, it appears that the cose lbreith strengthens and

reaffirms the directions given by Lord Perker in 1962, Lord Lene C.J.

gaids e
the Judge comes to the conclusion
Crowrn's evidence, teken at its highest,
that 2 jury proverly directed could not
perly conviet on it, ig his duty, on a
submission being made, to stop the case. Where
however the Crown's evidence is such that its
gtrength or weskness depends on the view to be
teken of a witnesg's reliebility, or other
matters which sre generally speaking within the
nrovince of the jury, and where on one possible
view of the facts there is evidence on which a
Jury could properly come to the conclusion t
the defendent is guilty, then the Judge should
allow the matter to be tried by the JulVeee.owd!

- ke

T

This statement ilg very relevant to the cirvcumstances of this case,

reliability of the witness Maffie fectured largely in the case, O

begls of the evidence adduced end the authorities, we cre of the view t

casge should h

wve been left to the jury, end that the learned trial Jud

srred in thalt respect,

LAt the close of Dr,

nett’s submissions, and in answer to the

he guardedly sdmitted th

b the decision of Mitchell J. to uphold the

No=Case submission in ro of the o

cused Dernnis Joseph only, could te

Justifiable in law, Ve are eptirvely in agreement with this. We find
that there was no evidence to go to the jury in respect of Josevh, I oo

foxr as the other accused Patrick John, lialcolm Deid, and Julian David cro
concerned, we are of the view that there was evidence against them on

which a jury properly directed could convict, and that the learned trial

/IudgCeaass
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Judge was wrong in low in upholding the No-Case submission in respect
of thesc three accused, This too in our opinion raises a poirt of laow
sufficient to ground the appeal of the Director of Public Prosecutiors.
It followe therefore that the three questions subtmitted b the
Director of Public Prosecutions to this Court for determination must cac!

be answered in the affirwetive.

-y

ig as follows;e

The ap

(1)

S Public Prosecutions in

o

respect of the cceoused Dennis Joseph ig dismipsed,
and the verdict of zeguittal erntered in his favour

on both counts of the indictment is sustained.

3 L — . . o . o . .
(2) The appeal of the Director of Public Prosecutions in

regpect of the accused Patrick John, ¥alcoln Reid and
Julien David is allowed, and the vevdicts of acguittal

entered againat each of them on both counts of the

indictments, are set aside.
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hall be o re-tricl of the seccused Patrick

I

Jobn, Halcolm Heid, snd Julian David in accordance

PP P . \ p
31 of the amending fet ~ No, 16 of

4

with Section 37(

H

1981 upon & fresh indictment,

(4) That the accused Potrick John, Velcolm Reild, and

gnhould forthwith be retsken into custody,

and that they should each thereunon be offered bail

sum of §10,000.00, with one or two sureties,

Ladio ROBOTIAM,

Justice of Appeal,
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Chief Justice,
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