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1982~ September, 27, 28. 

JUDGMENT 

ROBOTf!.AM, J .A., deli ve~_the Jud,S!flent of the Court; 

This is an appea l by the Director of Public Prosecutions for the 

State of Dominica in the exercise of a right conferred by Sections 36 

a.nd 37 of t he West Indies Associated States Supr eme Court (Dominica) 

Act No. 10 of 1969, as amended by the Wes t Indies As sociated States 

Supreme Court ( Dominica) (Amendment) Ac t No. 16 of 1981. 

The four respondents were on May 12, 1981 jointly arraigned before 

Mi tchell J. a.nd e. ju:cy on two counts of' an indic tment. The fi rs t 

count charged that they on divers days between September 19 , 1980 and 

April 29 , 1981., in the Commonweal th of Dominica and elsewhere , conspi;_·EJu 

t ogether with Micha.el rerdue a.nd Wolfgang Droege and with other persor_u 

unknown to overthrow the lawfully constituted government of Dominica 

by f orce of a.nus. The second count whioh was framed as an al t enieti vr 

to count one cha.rged them with conspiring together with Michael Perduv 
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1M, t I .. 
... 

and Wolfgang Droege and other persons unknown, to assault police 

officers in the execution of their duties of guarding the Police 

Headquarters at Roseou, :Dominica. 

The tric~l continued W1til May 19, 1981 when, the State having 

closed its case, a subnission of ,:no Case" was made in rospect of 

each of the four accused. On May 20, 1981 Hi tohell J. upheld the 

suhnieeions nnd directed the jury to return a fonna.l verdict of not 

guilty in respect of each of the accused. They were all duly 

discharged on both counts, ,md on that same day, the Director of 

Public l'rosecutions lodged this a.ppea,l. 

given in the amendment in these te1.ms~ 

The right of appeal is 

11 37 - (2) Where during the trial of a person on 
indictment the trial judge decides on 
a point of law or evidence, the Director 
of Public Prosecutions, if dissatisfied 
with the tri2.l J·udge 1 s decision may appeal 
by way of special case to the Court of 
Ap:qeal for a detennination of the point 
in issuei Provided that where a jury has 
deli berated and returns a verdict of l!ot 
Guilty there shall be no appeal against 
such a verdict." 

The conduct of the case for the State would have necessitated the 

calling of two expert witnesses on hnndwri ting, to prove that a documer:t 

foW1d in the possession of Michael Perdue when apprehended in the United 

States of America, was signed by tho accused :F'atrick John, o.nd that othc: 

documents wore in the handwriting of the accused Malcolm Reid. Toward: 

this end, it was soU&ht to put in evidence passport application forms 

alleged to havo been written up and signed by Patrick John, so as to 

fo:rm the basis of the comparison with the disputed writing found in tho 

possession of Michael Perdue. The learned trial Judge however, refu.:,t;d 

to admit these documents in ovidence on -the ground that they had not b,,u­

proven to his satisfaction, ( in accordance with Section 19 of the :h,\ridE:: cc 

Ac·t Cap. 64) ·to be in the genuine writing of Patrick John. In respect 

of Malcolm. Reid the State sought to put in a. diary alleged to have been 

/written ...... . 
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3. 

written by him, but this a.ttGl!lpt met with a similar fate. It migtt 

here be mentioned that Section 19 of Cap. 64 is in identical tenns 

with Soc'\ion 8 of the Criminal Procedure Act 1865. 

Tho effect of these rulilll3's precluded the State fran putting tlc 

evidence of the handwriting experts before the jury and• as counsel 

for the State puts it, whilst it did not demolish their case in the 

light of the evidence romaining, yet it substantially strengthened 

the no case suhnission. Tho quest:ions therefore which the learned 

Director of Public Prosecutions is asking this Court to answer are; 

( ·1) Did the learned trial Judge err and misdirect 

himself in 1a:w in refusing to admit the 

comparative documents in respect of (a) John 

and (b) Reid and 

(2) Did he err n:nd misdirect himself in law in 

upholding the No-Case sutmission on the 

ground that the evidence for the prosecution 

was ma.nifes-tly unreliable and it was ·w1safe 

that the en.so rihould be left to the jury? 

'l'hcse questions are inter-related and will of necessity involve a.n 

examim,,tion of the evidence adduced on beho.lf of the State. 'The tw0 

preliminary objections raised on behalf of the respondents will also 

have to b•~ dealt with in due cotu:se. l!'or ccmpleteness we state theu: 

at this stage. They are~-

( 1) 1.rl1at the purported :=:;pecial case does not raise a 

question of interpretation or construction of a 

point of subst2.ntial law9 nor any point of 

adjectival law rolating to the evidence. 

( 2) The mnendment giving the Director of Public 

Prosecutions the rigtrt of appeal is unconsti tutiona1 

null and void. 

/The ft1-eta •••••• 
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On July 23, 1980 after tho due holding of elections 'the Honou:ra·blc 

Mary Eugena. ChRrles was sworn in as Prime Minister of Dominica. Prior 

to the elections, an intorim government was functioning headed by the 

Honourable Oliver Seraphin, end immediately before Seraphin took office 

the aocu.sed Patrick John was the Prime Minister. Malcolm Reid was e, 

Captain in the Dominica Defence Force, and second in command. 

The first witnesG put forward by the State was Algernon Maffie, wt:, 

gave his occupations as tb'.t of seaman and fa;rmer. He was known to be 

a notorious charn.cter nnd on his own admission had nine previous convic~.~-c , 

six of which involved the use of violence. In August 1980, there was n 

chrtrge of Murder pending ag,c.inst him, but he wa 0• not then in custody as 

hC> was one of those who took leave of the prison when it w:;w destroyed 

by hurricane Daved in August 1979. He was never retaken into custody, 

but the chnrge agairi.st hi.m was not formally discontinued by the Director 

of Public Prosecuti.ons until December 14, 1981. It will be seen therefo:·. 

tbttt between Sept1':mber 1980 and April 1981, the relevant d,,tes in the 

indictment, the ch2,rge of Murder was still so to speak hanging over his 

head. 

Naffie testified thd he knew the o.ccur.,ed Ho.lcolm Reid for tbe pr,st 

yee.r o:md seven months, and ever since December 1980, had been to his :home 

on more than one o,ccasion. On the first visit in mid-Decanber 1980 he 

went thi,re with one Henry ,":::spri t, who introduced him to Reid as the one 

who would represent II the Jlr;,udsi; j_n the operation of the 11 coup plot1;. 

When 2.sked, Reid told him that they would be getting help from friends 

outside of J)cminica, ( naming the United St;;.tes of America __ and that the 

help would t2k0 the fonn of finano:e, arms, rununition and some mercenarius 9 

the·, purpoGe being to take over the Domini.ca Police F'orce, Md to overtL:rm: 

the Domini.ca Government. heid also told him he had plo.ns drawn up, 2nr1 

th8.t he wanted him to study those ple.ns. Haffic oaid he told Reid he 

/would ••••••• 
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would have to study the plans bofore mdd:t1f; any decision. He then 

left. 

Subsequent to tbis 9 r:ei d po.id sevcr;•,l visits to the home of m::ffio, 

most of all for the purpose of using the telephone to make coll.act 

overseac calls Lo Michce1 Perdue in Eou.ston 9 Texas) United States of 

America.. 

On a Sunday in January 1981 Maffie went to Reid's home, and wh:i.lc t 

there the accnsed, T ,:trick .J orm ar-1d Julian David a.rri ved. John went 

and spoke prive,tely to l\eid at first, cmd then he hea.rd John say to ., 

that be (John) would Hke to use more locals th?Jl foreigners, a.nd tl,;c_ 

between sixty to eighty men 11 would be good enough for the oper2,tiur/ • 

Reid then o,sked John ,iwhnt about if we moet stiff resistence" and ,J<,; 1; • :; 

re1)ly was "you will h::::.ve no choice but to use two rnmdred ( 200) 

mercenaries;;. Raj d then esked !Via.ffio if ho could mobilize at lea.st 

twenty dreads~ and IlEcffie sc.id he could try. Mafne tben sug1;csted 

the.t they sl1ould get a Suzuki jeep for trD.nsport2.tion and John's 

rejoinder was t}lh:t bl:! diil. nn<t think th8y could rc:ise that 2mo111l.t of mor.v,, 

to buy a new jeep, but he could promise to get a. good second hand land 

rover or , Volkswegon with which to make his movem2nt::_:i. frhe accused 

.JuliEm David then s2id 1·I tlti.nk we have that kind of bread (mear,ing monc 

in our possession;,. Jol,n and D£wid left but before Maffia himself lE:,1·t 

Reid gave him a small sli n of pa.per with a phone nuc,ber and the nane 

1::~.U.chael Perdue, Eoustori,r.l1exa8" written on it, ar,d asked him to to1eJ1i1,): '··' 

I'erdue, collect. He told him whci t to say to } e:rdue, and as soon as 

liaffie got home he placed the c;.11 to Texas~ Gpoke with Perdue and 

delivered the message. 

In ttrn course of this conversotion Perdue asked Maffie to meet Li1:0
, 

in Texas, as he could not sr:w on the telephone what he would like to S( ~ o 

Texas wan not ,'.greeable to Maffie, neither wos Toronto, so it wn:: agr, cC 

between them that they should moet in Antiguc. When Maffie asked rc~rd­

/about 
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6. 

about the fare, r'erdue to1d him that he would send 'I1hree hundred ol1;_u·s 

U.S. ($300.00 U◊E.) through the Royal Dank of C.::.nada in Dominica ir: c,.: 

of Julian David. The d2-te 2i::rreed for the meeting in /,ntigua was J;::nuc 

30, ·1901, and the place was the Castle Harbour ?otel Club and C;:i_sjno. 

This in.fonndion wai:1 relayed to I12:lco}111 Heid on the following day when 

Reid c2me to Ilaffie's house. 

On J,nua.ry 27 j ·1901 and again on J,muary 28, 1':affie went to the 

office of tbe accused Juli2.n David to enr;uire if the money Perdue was 

supposed to be s\~nd.ing he.cl a:r:Jived. It hed not. He returned on th,, 

Jo.rru::o:ry 29, when Davj d Cc~J.led the Il~nk and wa told that the money h, d 

arrived. Ilario Toulon, an officer of the F/oycl }lank of Cc,n2 da gecve 

evidence of the c::ble tr:-'nDfer of 13'our bundrcid dol1a.r'B u (' ,), ( ~~400.00 

from the United States of .i\Jneric!.,, the procoeds of which were 1wid tc 

0 ( ·' 

Julian David a customer of the Bank. 'rhe sli_- evidencing the tr2~nse.cc:,.::c 

was put in evidence. 

When David got word th2t tho money bad arrived, he made a telepho'E. 

ca.11 ::end arranged for two airline ticket.:3 to be made out in the nar:nes of 

Algernon Iriaffie c:nd i'Ialco]JI1 B.eid, to er1a.ble than to t:rr.1vel to Antisua or. 

J,:.nuary 30, 1981. Maffie got bis ticket from He.id later th.::~t same de . .;'. 

On J;:-:.nuary 30, 19£31 I'iaf.LLe met with David a.s a.rranged at 10.15 

the main road, and -together they went to the home of Patrick John. 

failed to turn up on time$ so it was decided th,t Haffie should accom~:iar:.:;~ 

David into town to look for Reid. As Haffie wa::: about to leave John 

placed an envelope, sealed and stapled~ i.n his hand and told hiJn to 

it to Heid for del.ivery by him to I'erdue. 

said he handed over the envelope to Heid. 

Rci.d was located and Maf.ne 

Julian David arranged 

transportation -to the airport, but when Ireid and 'naffie arrived ther~, t:: 

plane had left. 1.rhey roturnod to the airport on January 31, 1901 and 

togetber boarded a. flight for fl.!ltigua. Immigration cards were put in 

evidence to establish beyond the s112.dow of a doubt that Reid and Maffi.o 

/left ••••• 
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left Melville l!aJ.l Di.rport, Dominica on ,Jarm.ry 31, 'l981~ that ti:1e;v 

were landed in iJ1tigua on the sc.1mc d2-y 9 and th2.t they returned to 

f/IeJvillc Hall airport on Pcbrua.t·y ·1, 1901. The immigrc.tion cards 

gave their intended addrcr:,s in J.ntigu2.. as the Ct stle IL·rbour IIote1, 

,md tlie hotel's room occupancy cards were put in evidence to show th2.t 

Heid occupied room 30 at the bote1, and Eaffie occupied room 29. 

In the meantime on .January 30, ·19e1 ~ l!ichael Pardue arrived in 

fmtigua on Bo W, Li,, fli,gJ1t 409 from Niami, Florida, United States of 

i\.mericc 7 c,nd was processed by '.3arge,mt Hinston ~1atha.niel, an Inunigr2.ci 

Officcr7 who tE,::;tificd thi,t he recognized Perdue 2.s a. re61Ular visi hn· 

to Antigu,•. 1I1l:H"" iritended address given by Perdue on his iinmigrc:dio:c 

card was Castle Harbour Hotel. Nr tha.ni0l processed Perdue for 

departtu·e from /cntig1.m. on 1-'ohrua:ry 27 1981. 

After the arri vel of Jv1affi.e c1.nd Heid in Antigu2_ 1 they went to rc<x:; ~. 

2t the Co.stle Harbour Ifotel wbicb was occupied by rerdue, and therE:l 

handed over the (:;nvelo11e received from Tl a trick .Jobn. Perdue opened j• 

mid took documonts therefrorr1 1 which were read. 

everitually turned to the rrn.,ri ts of the N16 ri f1e ,:s against tbe ?1..u::l-:imar·t.::: , 

with Perdue exp re Em int; e · reference .for the latter 7 and infonning t 1' om 

that he could g·et his hands on few. Perdue handed over to Heid dm'i ·. 

the oour,w of tlwir tc.lk the sum of f'ifteen hundred dollars UoS. (:ir1~i00. 

U, So) in one lmndrecl dollars bJ11G telli1•,z; llim thr:t it was to help tu 

;neet CXTlGDRGS in Dornin:i.cao Tr:ey wcmt to lunch durin,,.~ which they clisc·c1.: 

the ,e_;oo6""I·c"ph,1' of the Dominica I'olice St::,tion 2.nd the various points uf 

entry. I,fteJ· lunch Heid gave finffio 11 a copy of the contractn to 

for further discussion with Perdue. ri.1ld.s was one of the documents tr: ,, 

C2IlJG out of the envcJ.ope from Pa.trick John. Later th,,t night I the 

contract·· was discussed and I)eI·duo s2.id th2.t the de,~l which he made wa:. 

for Two hundred thousr.nd dollars U.S. (::'.;200,000.00 U.S.) and that he we,. 

it as soon ~s possible. He ~,e,r:r:·eed to settle for One ·hundred and fift;y 

/thousand ••••••.. " 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



B. 

Heid s;•id lrn would agn:€1 with th: -r. b,.i 

wou1d have to be settled by the ,:council·'. The neme "}llack RevoJ:-,t.tcr 

e;t ven him to re,?.d, Ee further SE~id the t ,, tl:e Council 1
• had bt;en dj 

at previous rneet:i.ngs with Jo}rns 1-i.E.cid~ Dc;vi d, and De:.rlis Joseph, 1;,rnl L "·. 

its purposH was to n~:;ilaco the Goverrnnent of Dominicc. 

PerD:uo. 1'crduo spoke on t}1e tc1ophone and tYen told .tic.i.d th2t Juli;:. 

(D, vid) would like to t;:;lk -Lo him. 

sl1ortl:, :If tor thr:,~r both 1 (.?ft for Dominica. 

On F'c,bruary 39 1)/31 1 J(eid took .Maffie to I'ntrick John I s hone. 

Julian D,:.v:Ld mil Dermj Jose/rt were also prosent. 'I'hey all five •hsc ,, 

the Contrc:,c t n.nd thEi ,:tnondrnen ts appart'Tl Uy em,mr-l ting fr•om the z;, Qetirr, 

with Perdue. \t/ben it crnnc, to a discui:rnion o.f the 'l~wo hundred U:ow:.t':.:': 

d J 1 U " ( :,. '2(.'0 ( )c· () ')" r; ,-, ) ' · 1 ·r, i d d · o. r:,rs .0. _,,;.; ,. k.\u \.;~,. wruc.1.1.eraue wnc eman 1rc, .John is 

alleged to have scd.d th;·t rei.·due wa,.: crazy as they were not sure of 

re,i.sit,g th, 1 t kind o.f money i.mmodia tely. 

On tbo following weFJkend u.nothr,r :aeeting was held at the home of 

David Kentish 11.t C,-nefield. /,:11 five were ::-gain present as on 

t that rr,eeti ng the foa:-;j.l:d.li ty of the landing site for the mercer,e.r:i ur., 

as given by Malcollti Hci.d wn.s di.r,cussed. 

J'Hni.ng Co. at 1'.{ockaway b(::t:ccli. 1i1 (1e time of landing, 2.00 a.m., was ,J 

agroed. John gave instructions for information to be obtained as to ,_, 

control.led the BAM radio setf; ~ nnd for transportation for tho mercenr.,. 

to be organized. .F'u:rthvr John directed th t the twenty dr(:iads to b(, 

provided by llfaffie e .. 1or,g with Heid I s men, wero to be on the g,::ound:-; ;.1 

Roacaway 1)each -to n.wai t tl,o landing oper::,,tion. 

/Also •••••• 
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Also at this moeting offices were allocd;ed within the Ccnmcj 1. 

I>atrick Jol:n - would hold the po□i tion as Cb:::.irman of the Cou.nciJi 

Prime t.inister, i'Li.n:i.Btcr of Fo:.ceign f,ffe,irs and Defcmce. MaJ.colm Ie:t 

would be in ch2orge of the I 1ili te.:r.y with Naffi e as bis second in coITL:1:: .. : 1:. 

Jul.ie,n David - WOlcld bo tlie Council's treasurer 1 aJ1d Dennis Josevh -

would be in ch,.·:rge of radio and comrnunicr:.tions. 

Finally the decision was t,'."J<.en at the meet.i.ng thet Perdue r::LocJ cJ 

a.b.:,ud ;'.S p1£:.nnod in :roc-;pect of tl'Je overe.tior~s, Emd s'.;ould set n date 

its execution in Dom:i ,rica. r,ia.ffie concluded his evidenc~, by S(\, 

he never attended anJ ot}·1er rm:etings of tlle Council. 

Quite apart from the notoriety of l"{,::,.ffj.e, it wi]l be cleerly G(.:f:'L 

from th1, fo re;_;;-oi.1:g- the t Js'ta,ffi e would r1;:we ht:..d to tie treated not r::..; 

person who r.-aa an interest tc, serve, in the L, 

of the Hurder cl1argf, pend:l ng- ag,d.rl3t him. 

by the ::::t..0.te to Ghow the presence of 1,ichael rerdtw in Dorninicc: ovc,r 

re1civ:.mt period. 

t"'otified thftt on Ji'ebrua.ry 18, 19131 he procesued l'erdue into Domir'.ice. ·::\ 

an .i.ncomirg· passenger. Alno on 1"io11tember 20, 1980 he processed h.Lm ,J: 

an ou.tgoirt(; passer.ger1 on DeC£:!!Ilbor 13, 1980, he ~ pl:'Oo:eB'.aed,.~ 0001u1._; .1 

;:;nd au goinr; out or, Dcccniber 17, 1980. 

Rollins 12.urcmt, r.. security i::;uard at tlie Anchorae;·e Eotel in Do1,,i 

tr:st.i fied tl'v t on tho ni.,tht of Decomber 16, 1980 whilst he was on tb<. 

10.00 p.m. to 7 ,00 .:2,n. sbift he saw Per{'.ue on the balcony of his roo,,; 

talkir::g· tu :i talco1m Reid. Perdue left on the our1y morning- of Doc em I r 

The scene rtOl? sb.ifta to N·ew Orlea.i1D, :Louisiana j_n the TJn.i ted ,~(::-:: 

of J,morica .• 

,John Osburg told tho CO\.U't th;:t he was a special r,i,gant wi tb b.e 

/Bureau•••••••• 
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10. 

Burea:u of alcohol, tobacco and firearms, which is an agency of the! 

United State,3 Governmcmt. On F'Eibruary 23, 1981, he received a ce.11 

from Michael Howell who was personally lmown to him. Howell gave 

r1im certain information. He knew Eowoll to be the owner of a fifty-•L 

foot ocean going· vossel called the fiJflanyana11 • On F'e bruary 27, lrn wr;, 

on bo;::rd the Manyan2.~ 2.nd wal:) there when Howell recci vod a telephone 

call which he (Osbourg-) recorded on tape. 

On ne.rch 5, 1901 whilst Howell and himself were on board the bo t, 

Michael l: erdtw arri vcd. Peruue told them both th2-t he wanted to o1. 1.·1 .. ".c 

the i ta.ny,~n;. to sci1 from New Orlenns to Dominic 2. The purpose of t 1 .. €· 

voyage he snid Wc.s to transport annsj rununi tion, mon and mili. ta:ry 

equipment for the irurpose of D. mil:i te.ry coU}) on the Island of Domir:i c:1. 

Perdue produced to him mn1)s of the Island, a str•)et m::.~_i of the city o::-

Roseau, 2.nd 2, b2,nd drawn diagram of tte police :::;tation and gover111u0mt 

facilities which were to be att2,eked, He further said he had a cor::tr: c . 

with the ex-prime 1,inister and thc.1.t he had the Elu;iport of the mili t;:;.r;. 1 

in th:i. t h0 was working with the head of the mili. tary i:Majorn Reid, D.!:d 

C,1.,ptain Robertson. 1.I'he cost of the charter wa:,, fl€;rced~ ---

:~ 5, ooo. 00 
10,000.00 

:, 18, ooo. 00 

immedi ;;,tely 
prior to leavir1g tbe United Str::tes of 
1\merica 
on reh,rn to the United Sta tef; of 
America 

'I'he F'ive tho1.rnrn1d dollars C;;5,ooo.oo) was duly handed over by I'erdue t,:., 

Osburg. On rw.rch 13 and 26, nsburg opoke to I'erdue at his home in 

Iloustonv Texas~ 2,nd agei.n on L ;ril 10. Pood for the trip was purc1.~ .,.:cc1 

with f3ix hundred doll8-r8 u.s. U~6oo.oo UoS,) which }'erdue sent by more: 

order in a letter to Ilowell. 

Osburg t•s would be 0xpectcd kept P,n accurate record of the dDte~-1 

on which he spoke to rerdue by telephone and on April 26. 1981 he boe.,·d 

tho vessel along with rmother specicl agent 9 Lloyd Grafton. At 
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11 • 

about 7.00 p.m. I'erdue arrived accompanied by Wolfg-ang Droege, wr:ou 

Perdue introduced as his second in command "in the coup attempt ir: ;;: • ... : .. , 

( ~ ' I'erduo paid him Uinc thousand eight hundred dollars 1;,9,800.00 1 

bis chevrolct car for the sh01:t f,2.ll of 1rwo hundred do1lars ( 20t,. 

Perdue gave Osburg maps of tn~ Islnnd end sto,ted tk,t the mci.· o, ;c;:. 

' once u1,on tbe Islaud WD.S to atkck the gaol 2nd police facility i and ,;(, 

PatricL John the ex-prirnt· \ 1inister 2.nd his men. It is a mctter of rue 

tho.t a.t this fame all four accused were detd.nod under emer,0.ency r,owe1 s 

thr::t' in force in the 13tatc of Dominica. 

The departure date was fixed for 10,00 :p.m. on April 27. Os bur\, 

had as::Jurned the role of 11 deck hand for the voy0.1:::,re nnd an associ ~, te of 

the owner Eowe11. Perdue~ Droeg·e and nine other men arrived at the 

departure si t0 as planned c:.nd unloaded guns, amur:i tion, and mi1i tar/ 

into an un:n2.rked United States Gove::nment vehicle. 'I'ho anus and tl•o 

v10re transported to the ~ !arine .. where tho men wer0 e.11 arrested. 

the Dominica coup attempt. An examination of the arms and 2.rn1.wi tio,, 

rovenled twenty-six sticks of dynamite ( one pound), a lJazi .flag, a 

confeder;:·te fl,'g, nine pistolss ten shot guns 1 th:i.rteen long ri.floo 1 

several :BustnnRster rifles n.nd five thous,md rounds of amunition. 

Osburg took from Perdue n briefcase which on examination revealv.:l 

lt colt .45 pistol, a pasoport is.:med to Perdue, two typeWI·i tten contractf: 

with corrections, a letter of agreement oigned with the name "Patrick 

and E'. small sheet of note paper with writings. Osbure; finally told tic 

Court that Perdue at the t:irne he was giving the evidence, was .incarcoro..tv_ 

in the Federal Penetentia.ry in 'lyler, Texas. 

Before parting wHh the oummary of the evidence, there is one fl:,:..l 

bit of evidoncc to wb.i.ch I should refer and that ts the evidence of : c-. 

Tu1on of the Royal Ik,nk of C,~nada that on April 10, 1981 a draft for t: 

sum of Four thousand eight hundred and thirty-six dollars and sixty-,3.' :· 

/cents •••• 
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12. 

t n c·, ( '' 4 e:i:6 66 •<', C \ . d t ,. 1 . D . d b . t f cen s ,., •. , • :;Ii , -> • · r.:,. , • ) was pai · o -.iu 1.a.n avi y VJ.r ue o 2. 

c,:bl e trc.nsfm· to him from !11ichacl Perdue through the Fin,t City 

fo::tional Bank of J:oustou. David was then in detention and the mm:(:'/ 

wrw collected by his lirothor on his producing; to tbe bank a wri ttcn 

authority f1~om accused Julim, Do,v:Ld. 

Such tber, was the factual evidence which the State tenclercc. in 

su1)':1ort of the two cou.r,tn of the indicunent. It w2-s proposed to joJ 

this body of evidence with t:hc cv:i.denco of two handwriting cxperts,lT;, 

as previously indicated i the State was not in a position to do t'.:j :,, 

they ·wer(~ not :iernittud to put the cornpfi:eative documents in ev.ickLc * 

It ic therefore on the besis of th.is evidence whicb has beer: s1.umw,.ri,•,,21, 

above, thc.t the no c11se submisl'iion was 1a:,de 2.nd upheld. 

or othe wise of i;h2.t r1ec:i.s:Lon js ono of the answers being sougl,t bJ 

Di.rector of Public ['rorrncutions. 

This di.s:putod writing i.n reopect of the accused Pe.trick ,John Wtf3 

typewritten Rgreement dated September 20, 1980 addresr1ed to i'Tichn.1:,l 

PBrdue and signed 1'Patrick John1'" 'l'his was one of thu documents fc,1..: d 

apprehension. Ii; w2.s tendered in evidcmce as :1.:Xhibit T. 

Tho disputed documents in respect of r ,,'.11colm Roid wore ( 1) the 

small sheet of note paper with writings which was also found iL th(,, 

briefcase of Li.chael Ierdue at tbe same time that E:Xhibit 1I' (at..'nve) wr 

four1d; ( 2) o.n undated note addressed to 11 J:i'RED11 which was handed o'.c,: 

to Constable I'acquette e.t tbe Domini.ca Police Headquarters on I"'.ercI: :.~ 

198'1 by Honn.ie Roberts, a prisoner then in custody at the lock up wbu::x. 

Nalcoln1 Heid wa.;::: also confined, and purporti.1.1g to have been WTi tfo.:: 

the snid Reid. Roberts was not called as a wi trnwe to say from what 

source the document cruno. 

It was Oliver Phillip, the Coimissioner of Police fol, Dominica wl'o 

/wo..B. •,. • • 
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was callod to :~::ive evidence relating to the passport applLc;;.tion fo.i:: 

of the accused, Patrick Jorm, sought to be put .Ln evidence for 

compar:inon with the Dig:tK'.ture :Fa.trick John on ;7;xhibit •r. 

'l'he learned Judg-e nlled the document to be inadmisni ble, end 

circumstrnceo nurrounding the ruling ccri best be recaptured by quo ti·: 

from extracts of the Jud3e's notes. Oli vcr T'hi lli:r;l said in a:nswc:r-

11 •••• * L: ac3di t:Lon to my office as Commissioner of 
I'olico 9 I hold the office of Chief Imrnigrahon 
Officer. Applications for p£,.ssports are made to 
my of ,'ice.* •• * ••• after the paf,i,port i.s is:Tued Uw 
form it3 filed in the Immigration Office under my 

He was theu shown a pas:::port app1ic?tior, fo.rm d,1ted Ju;:1e 29, 197:), 

:;r. I-iottley for the t,1tc ::mu Nr. HacCauley objected to i tf3 n.dmiB:,.ib:i 1 

stating thc.t the 11ro_per officer to put in the documcmt should be the 

person who processed t:rn a1rr:.J.1c2t1on~ and furthar th;: t it was irrelc-'fr' 

iir. i'lottley in answer to thu Court said thc:t the witness did not make 

tl'tf: documfmt nor clid he st,c it ma.de. The: lecu·ned .Judge ruled tllwt t: 

docrnnent was inadi:1issi blc as cooiing from the wi tne::.;s who lmew nothi: 

a1)out it ,'nd the circumstances of its me.king, and that :it lic:d not l,en: 

proven to his satisfacti.on to be the writi~·.g of Patrick Jolin. 

Hi-. i'1ottl(::y then r(Jferrod the Court to l'.larrcgraph 1 ?62 of tl-,e 3'.;i c. 

edition of Archbolds which stn,tes that the methods of proving- th:; 

handwriting of a pcirson may be -

( 1) l!y a J)erson having lrnowledge of it. 

(

1

.?',',· B • 1 d f f ~ y some person wi10 has a know e :,:e o ' it rom 
}mvin,<; seen llim write even once only. 

( 3) By someorn:, ha, ing been in the ha.bit of correspond.L,0 :, 

wt tli him, or of acticg upon his correspondence wit; 
cnhers. 

He referred the Court to Section 19 of tho ]Evidence !,ct Cap. 64 and 

launched a second o.ttemJlt to have the document a.drnitted. On further 

examtnatton OLiver P:hilli;:i said:-
/I am •••••• 
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rcmn,i. ned unmoved. 

n... . . . I urn frunilia.r with the h2.ndwri. ting of 
Pr~tri.ck JcJn. Hr • .Jolm l,ris been a 1:1ember of 
Government. He has been Premier and 1 rime 
Hininter of the Govennent. During the period 
be wai, Fremier and Pr.ime iiinister be wa~, c.Jso 
jliniFJter responsible for :.:2:tionc,l ::;ecuri ty. 
I.s r.linis ,e:r.' of ?Jatione.l S,,curi t.:r I wa:s 
re::;;ponsi b1e to him for lJationel Security. I 
tLerefore be.d dur:i.ng thDI:: periotl occasion to 
see fir. John',., hctmlwritin09 to witness him 
write e,nd ni.gn his name. 'J1h,,l,i; .i.s how I 
bt,c::·s1ne fam:Lliar wi tb }1is t3i,0;11ature. ],'rom tiHrn 
to ti.me, I rece.i ved minute paper:, from his office 1

'. 

to t0nder the documeut 1 but tho learned Jud,:::,,;·o 

'I'he r.,ppl.i.cation to admit the t3ocument was refu,:cd. 

The reason g'.iven being t:;G s2me, t.1,c::t ;;it i.s not provHd to have been 

signed or written by t.l'w defend:-1-ntH. 

Undaunt:od 1 hr:. hottley so1..l;::;ht to pllt in some other documents 

received by Ohver Fhi.11i1) from A::;:;:jst.:.:.r:t ::)uperintendent of PolicE.: 

Blanchr.:rd. It if> not cln.::r wlu:,L those docurnents wer:e 9 but a,ppa:r·eD"Lly 

they were directed also at :proving tbe handwriting of P·:trick Jolm. 

efforts proveJ ecru.ally frr,i tles:::;, 1:::.nd tbe benefit of tr:e evidonce of 

handw:d ting· expert ir: so f,:cr es Pa.trick Joh1 went was lost to tlH?. 

Not:hing rnor.:: need be sni d at this utage ot:her tban that it a.ppea.r:u k: 

tho.t tbe witness Oliver Fhj llip1 from his evid€mcc: satisfied all tlw 

test13 of com1,etonco to sroak of bis knowled:_;e of the handwriting of 

Petric]~ .John. 'ro whr~t extent .Lt bad to be ti proved to the satlsfao t.io:1 

of tlw Jud{Se to he f.r()m1ine11 in tho tern1s of Section 19 Cap. 64 rem2i.n::. 

be corrnidorcd. 

The efforts of r,r. ~;ottley to put in evi dencG a compEl.l.'< ti ve doctGJi(;n·! 

i.n tbe fonn of a diary 1rnr[1orting· to have 1)een wr.i t ten by the accused 

halcolm h.o:i.cl 9 provc,d eqi.:u:.11y u1,·succet'iGfu1. In th:ic rospect Gene restinnc. 

test.ifi.ed:-

11 :r om ru1 Irn,pector of Pol.Lee No. 161 of the 
Commonwealth of Dominica Police Ji'orce ••••• 
prt:fiently in eha:rge of tbc f}.i.stcrn Di.strict. 
On ·15 ,January ·19s1 I was attached to the 
spcnial b:i.'anclJ. I know the accused Capte.in 
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1 s. 

Wal tor Reid. Ee was a meober of t}1e Defence 
Ji'orce. Whil:.,t a member of the l'olice Forc,.c: 
I have visi te:d Reid £:,t Defence Force Headquarters 
on many occasions. On many of those vhJi ts 1 
have seen his writing. I know his handwrit:ing 
very well. I have seen bim write. Captain 
Reid a.nd I are very good friends. I look at 
this ni.£:,ry ••••• 0"". • I did not see Captain Reid 
write tbi s dic::~ry particulBrly ••••••••• ,' 

Objection was taken by Iin:. I iacCauloy at this stage to the productio:: 

the diary on the ground:...:; that 

( ·1) The Prosecution has not sl·JOwn the relevance of 
the diary. 

(2) It has not been produced from proper custody. 

( 3) 'l'he wi tne!::JC:3 sa:Ld he had not seen the accused 
wri to the pn.rticulev:r doctuaent. 

The legal 2.r!:,rurncnt wbich ensued 1 1:esul tod in the ruling of u,c Cu 

in theso ternrn~--

11 '1:il1e Court rules that it is not proved to the 
satisfe.,ction of foe Court that the writing in 
quostion 9 the dia:ry 9 is proved to Hie s8tisfacti.on 
of tbe Court to be th2.t of Lalcolm Reid in 
accordance with ~3echon 19 Cn~,. 64. 

Here 2-{!;ain :it wou1d seem to us th,. t tld s witness wcs hard1y any ler;s 

competent to speak of his knowled0e of the bo.ndwri ting of I-ialcolm !k.ic: 

than ;,ms Commissioner OlL ver T'hill.ip to speak of tbat of ratr.Lck Jo.nn .. 

Section 19 of Cap. 64 states the,t 

i; Compari sou of the di sputcd wr1. ·u ng with any WJ~i ting 
p:roved to the so..tisfaction of the .Judge to be 
grmuj_ne shall be permitted to be made by wi tne:c,;:ie::., 
and such writings and evidence of the witnesses 
respecting tl-w same may be submitted. to the Court 
and juTy c::,s evidence of the e·enuineness or otherwisu 
of the writing in d:i spute11 

• 

It is identical in to:rn1D to Section 8 of the Criminal Proceduro !,ct 1 

Both Phillip and Pestinna testific➔d that they had rEispecti vely SE,c: 

Patrick John and Balcolm Rei.d write. I)billip as Commissioner of I'oli cc 

would have worked in close conjunction with Patrick John as Frime hini 

and Hinister of National Socuri ty ~ a.nd the same relationship wou1d lJcc,-c 

/existed ••••••• 
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16 .. 

existed between Pestinna as head of the special branc, and Reid the 

second in command of the Defence Force 

The methods of proof of the andwri 'ting are not only set out in 

paragraph 1262 of the 39th edition Archbol d bu. similar provisions 

are to be f ound in all s tandard works on evidence. A statement 

that a wi tness s acquainted with the party' 

than not been held to be sufficient i n it bing f or the opponent 

to cross--examine as to the means and extent o.f the knowledge . 

Doe v Sucke:rmore - 111 E.R. P• 1331 - 5 A & E 703, 730 - 731. 

There was no cross-examination of either Phillip or Pest· a on this 

aspect. 

It mu.st be remembered that in the final result, it is the jury 

who are being invited to make a comparison of the handwriti on the 

two documents 9 and the opinion of the expert is merely to assist them. 

On a proper direction9 the trial Judge would still have to direct tl eL: 

that they should be satisfied that the comparative document bei " t 

forward is in the handwriting of the accused, before using it as a basis 

of comparison with the questioned document . The standard which the j m"r 

has to apply is the standard applicable to all criminal matters of which 

they are seized that is, proof beyond a reasonable doubt . Can it be 

said however that the Judge when called upon to admit the document in 

accordance with Section 19 of Capo 64 has got to apply the same standru:d 

of proof? 

In R v Angeli (1978) 3 ALL.E.R. 950 - 1979 Cr. App. Rep. 381 

it was held that the standard of proof to be applied by a trial Judge in 

deciding whether pursuant to Section 8 of the Criminal Procedure Act 18£5 

writing is proved to his (the Judge's) satisfaction to be genuine, is the 

civil standard of proof that is , the Judge need only be satisfi ed that 

the writing is genuine; the matter being covered by the statute1 the 

criminal standard of proof is inapplicable. 

/counsel ••• •• 
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Counsel for the respondents had submitted before this Coui:·t 

that the criminal standard was applicable. It was pointed out by 

Dr. Barnett for the State tbat tb<:: p1.·ovisi.on is contained in the 

~vidence Act which io applicable to both civil and criminal proceeci.,.r,.g::. 

so that the criminal standard of proof could hardly be acceptable. 

There is much merit in this sulmission and this Court soE:s no diffi.c: h 

in ae,:rreeing with and acce1iting tbe stand,:rd of proof ltid down in 

Angeli's case. 

On the question of relevance it is well established that tr:e 

c1ocumontr; being 1::ougl1t to be tendered for comparative purpos,~s, need not 

be rel ev1:v1t to -Lhe 02,se. (Birch v Ridgeway ( 1858) 1F & F270). The 

Court is firmly of the view the.t on the basis of the evidence given 

Oliver Fhilli}J {.end Gene l)e~,:tinna and the authorities, the learned trial 

JudGc ought to have admi ttt:<1 in evid~mce the passport application fom 

purported to have been wri. tten u.p and signod by 1~ .. trick Joiin, ang te t-:l 

pur::_1orteq to lvwe, been written u:' by Mf\,lcolm Heid. In this respect 

therefore~ there was a wrongful exclusion of evidence. 

Despite this ltowevers the Director of Public Prosecutions cannot 

rna,intain an ar,poa1 1mder the amended Act - ·16/ 81 - if ei theJ:- of the ·~we 

preliP-Ji.na:ry objections tc:ken 1 nrunely, ( 1) that the appc;.:::~l does ,1ot re :i. 

a, question of the irrterpretc:\tion or construction of a point of sues te.: 

or :::.d,jectivc lo.w reln:U1,g to the evidence, or ( 2) that the pu:eported 

amendment is unconsti tuti.onc::.l null and void, is successfnl. Before 

dealing wi. th the snhnission of lio-Case the preliminary objections ::l cy,j 1: 

now tboreforu be dealt witl-i. 

There ar:e •nrmy stat-Qter-: which .:;i ve 2c right of appeal by way of 

case sta:,ed on the grotrnd that the dete:rnlinc. ion is erroneous in law. 

It not infrequently happens that Hagistrates sometimes come to a dt.:ci,;i.,, 

which no recsonable bench could. have come to. In such a case tb8 

Court on an uppenl c,cn interfore on n. point of law. (:Bracegi.rdle v '" · 

/(1947) •••••• 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



18. 

(1947) 1 ALL E.R. 126). 

If wrong legal principles are apJllied in making a deoj,sion, or 

in accepting or rejeoting evidence, both raise questi.ona of law. 

Thore can hardly be a:ny room :for dispute when it is said that the 

wrongful admission a:nd/or the wrongful exclusi,on of evidence raise 

question.a of law which in a Cou.r-t of Appeal oan lead to the quashing 

of a oonvi.ction. I have already imicated the Court's view ·that the 

learned trial Judge wrongfully excluded the passport fonn and the dinr:c. 

Th.is wrongful exclusion of evidence in our view raises a point of law 

and is su.fficien.t to ground the right of appeal of the Direotor,.,of I'ub1ic 
,.,,, 

Proseoutione, unless it can otherwise be shown that the amendment ia 

unconstitutional, null and void. 

therefore fails. 

The first prelimina:ry objection 

Turning now to the second prelimi.nary objection, Section 8( 5) of 

Commonwealth of Dominica Constitution Order 1978 S.I. 1027 of 1978 readr:,;-

11A person who shows that he has been tried by a. 
competent Court for a ori.minal offence and either 
convicted or acquitted shall not £l€dn be tried 
for that offence or for a;ny other criminal offence 
of which he oould have been convicted at the -trial 
eave upon the order of a i1uperior Court in the 
course of appea.l or review proceedings relating to 
the conviction or acqui tta.111 • 

This provision in the constitution has not in ari.y way enlarged, o:i:.· 

a.bridged the ccsmnon law right of an a.ocueed to avail himself of tho :plE.,::8 

of autrefois acquit or convict. The right of an accused person to avai.:.. 

himself of this plea, can be taken away by a Court of Appeal who 0£1n rn:c'.o:·· 

his retrial. Counsel for the respondents Bllbni tted that thi.s power to 

order a retrial, or the exercise of the :power, .is vested in the Court of 

.Appeal, and not Parliament. Counsel then invited the Court to read 

Section 37(3) of the amending Act - 16/81 which states!-

Ji•The Court ••••• 
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"'.°.Pile Court of Appeal in suoh appeal by the 
Di.rector of Public Prosecutions shall allow 
the a;)poal if it thinks the decision was wrong 
in law and order a retrial and jn any other 
case shall dismiss the ar,peal" 11 

He sul:mi tted that by tbe use of the words II shall allow the appeal. ..... 

and order ,a retr:iaP, Parliament was there ass\lming the power and 

directing the Court of Appea.l, thereby t.skine away fran them the e:;,:::eroi. ~:o 

of any discretion .i.n the matter. If therefore it was the intention t6 

divest the Court of Appeal of their discretj,.onary power to deprive the 

accused of his protection of the plea of autrefois a.oqui t, then f5ect:i.on 

8( 5) of the Constitution should first have been emended in e.coo:t-dc=:.nce 

with the s11eci al prov:Lsions laid down in Section 42( 2) thereof• Thia 

was not done, therefore the next question which he suh11i tted had to be 

decided was whether or not Section 37( 3) waf; severable frooi Section 37( '.'; 

which gives the right of appeal. A look at both subsections he 

sutmi ttod Bhows that they are i.nextricn.bly bound up with eaoh other, arc~ 

fonn a scheme which was intended by thH legi.slatu.re. f,ny attempt rt. t 

sevoro.nce wo·uld de~:;troy this ■chem~ and the:r:efore the Eililandment a.a e. w11ol!. 

should be declared unconsti -rutional, ancl a.s amounting to a usurpation c1f 

the judicial power of the Court of Appeal. 

Don Liyanage v 'Ihe Queen 196? ,\. C. 2';9. 

He referred to the case of 

In response Counsel for the State suhni tted thc.t Section 8( 5) of 

tho Constitution does not contain any implied provision thr:t an order 

for retria1 by tho Court of Appe:.1 must have been made in the exercise 

of an unfetterod discretion. On the contrary, the establishment and 

jurisdicti.on of the Court of Appe2.l as well as the powers of the Court 

arc fixod by law, and not by the Constitution. Counsel referred tLc 

Court to Section 9(2) of the We;st Indios States Supreme Couxt Order 1967 

S.L 223 of 1967 which rends, -

'11lie Court of fippeal shall have in relc>.tion to the 
Sto..te Guch jurisdiction to heaJ~ and detennine 
appeals and to exercise such powers as m2,y be 
conferred upon i. t by tbe Consti.tution or n:rry other 
law of the State·1

• 
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' ... 

He sul::mi tted that the Don J,.iyan~3'e case w;w qui to inap:•licable to 

the present d.rcurnstancer:.i. That involved a special court being se",: 

up to deal witb special persons, under rather special oiroumstoncos, 

and novel rules of evidence. 

In our view, these submissions of Counsel for the appeallant arc 

a complete answer to t:C1is second preliminary objection. The amendor 

Act 16/81 creates a new ri,:.s·ht of appeal,.s.nd confers urlon tl,e Court of 

Appeal r:. power to deal with it. './hilst recognizing the necessi t:,· to 

closely scrutinize logisl11tion of thl.s nature, wo do not consider the 

Act unconstitutional, and thh, point ,?.lso fails. 

There now rem·•:; rm to b(3 considered the ruling on the 1•;o-Case 

cubrnission 1 and wbether or not t~n:.t raises a question of law. For 

reasons which wjll become obvioun c=ihort1y, we will refrain from 

coroi11enting or ex1n•e,0~si n0 c:1n opinior- on the evidence, other than is 

necessary for the purpose of tbis decision. 

In Februr,ry 1962, Lord Parker C.J. is,med the fo] ]owing pract.ic<: 

suh:nLrnion th::::,t there is no case to go to a jury 
may properly be mz,de 1:::nd uPheld · -

(a) When thero has been no evidence to provn an 
escrnnti2.l element in tho alleged offence; 

( b ' ... ' ,_ , c1 a c1 . wnere tne cvi once a duce l>y the prosecution 
has been so discredl tcd as ri result of cross•-
exe1niria ti.on or is so manifestly unreliable 
tl,2.t no reasona.ble tri bur.1al could safely 
convict on i. t. · 

Practice Kote - (1962) 1 ALT S.R. p. 448. 

In 19T/ 1 Lord vJidGEn:y in the cane of R v Barker, ( 1977) 65 Cr. 

Rep. 207 i:::t 208 said 

,,It cannot be too clearly stated that [c Judge I s 
obligation to c,top the c:~8e is an obligation 
whic!i iB concerned primarily with those cases 
where the nece::rnary minjmum evidence to ostabl:Lsl-
the facts of the crime h2cs not been c811ed. It 

/is r1ot., .•..... 
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is not th., Judge',, ~jol> to weich the evidonceg 
decid<:::: who is telling the trutl1 and stop tho 
case merely because hE) th.i.nks tbc witness is 
lying,. 1l10 do tiwt h, to usu27\ the functions 
of tt10 juI~y· ••• " o 0 w c " v * ( 

Counsel for tbe ~~tato, ]h'" Darnett,, sutmi tted to this Court tJ,.et the 

n2ture of this ca13e t'nd the evidence D.1° duced in support of the cr1B,IG(:ic , 

were not such ;:is to jLtL,-tify .Ln law the cleci3ior> of the lean1ed Jud,:~·e t,: 

1J1he princ:Lpa.l witnes"; he submitted wa:-; .t,l(<;e:cr:c·. 

Me,ffie. Fi.s true cb:ffLcter was not hidden, and indeed it was attacJ·ccI:: 

esseritially a m:-·tte:r for tho Jury. he c.Ud not resile from the fr.wt t 

ilaffie we.s an accornr:lice and h: d ,,m interest to nerve, but in these 

circumstances the Juue;e 1 ,, duty to gi V(; an c.ccur;: te and approprie,te wai·:.:'l 

He further irnbmi tl,ed that the very r,aturo of his cbaracter and Ur; 

close association wj_th the plot made hirn a. 111.1,tur2.l ally, and his stcn·~, 

Ums h::ve appeared Cl'()~i b] e to the jUJ'.7i. Counsel 1iointed out that ti,u-·r, 

were many factors G-mer;;inc; from trie cc:vidence which tended to 

to i ic:<.ffi e'::::; account. He:, ff[Jeci.Li.cally mentioned the evidence of Osh.d' 

to tl1e thwarti.ng of t: e t'?XJ)edi tior 9 the declarc:tions mc::.de by Perdue aul 

otI-iers to Osbure; 9 Urn rer:iittance of fundf; from rerdu.e through the acciY 

to Dominica, and tho evi det,c0 of the nc,etinG in f,ntigua. 

Finally Dr .. I\a1·nt:, H suumi tted th: .. t the npholdiDB' of tl,o No-C:.:se 

sullni::ision was wronc in law, :-1..nd as mwh raised a point of law up01~. w!;ic. 

the Court cau pronom1ce. Ee relied on fiorrn v Ri venol1 ( ·19 59) :2 ! 

In ruJ)ly counsel for Uw rccpondcmtn suhn.i t:ted that not ever.1 

subnission of t•o-•Case Cc'.:.n bo tret,ted ~<.,S ,:. point of law. Lt tbe 

the decision bero of t.i1e .lE:,arned Judge ra.i,:ien only a quc,stion of mixec.: L w 

2.nd ~actj and does not gri)Und the ap1leal of tlie llirec tor of Public 

/Brosec1.1bons. 
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Prosecutiorrn. 'I'he Court is not in ag-:r:&cment w:L th U:d s* 1,ie are of 

the opinion tba-t; a submi s;:,ion of No-Case involv,?s a point of law as 

was clearly shown in the case of Ross v Rivenoll (supra). 

Courn3el for tho resJ)ondents referred us to tLe case of H v GaJbr.s.:i. t. 

( ·192,1) 2 J,I,L TL 1060 wl'Li ct :::,et out p:uideli.nes to be fo1 ,1 owed b · ?, t:::·j_ 

Judge on a ffubmis:=iion of lfo-Case to m1swer. This case 2,prilied the 

princ .. L11le laid down by Lord \Hde;ery in H v Bt:..rker (supra). If it doe:.:· 

nothing eJ.rw~ it np·1ears that tbe Cf~se of :·:a .. l bra.i th strength em, nnd 

reaffirms the cU:i.'r2ctioris e;ivei.: by Lord l,:,r-b,•r in ·1962. Lord Lrme 

;, •• 0 ••• ·v1r1r•r·E: t.hc Judc;e comes to the concJ.usj_on 
thc:t the Crowr, 1 s evidencE:j t,;ken e,t its highest, 
iB :,ucl1 thit ,:.i. jury _prcm1:;r1;l di.t::-ect.ed could not 
proporly convict on it 9 :i.t i.s his dut:y, on a 
su1:mi:.::uion being made, to sto-p the case. \/here, 
howeVE.'r tlie Crown's evidence is such that its 
stren:r,th or wealme:::s <le1)cnds on tbe view to be 
t, 1ken of a witness's relic"bili.t:y 9 or other 
mat ten, which :.::,re g·ener,:,,,lly speaki.ng within the 
:;n:·ovince of the jury 9 8,nd where on one possible 
v.Lew of the facts the1:·e is evidence on which a 
jury could r•roperly come to the conclusion t),at 
the <lefend2nt is guilty 9 then the Judf;c, r;l1ou1d 
a11ow the matter to be tried by the ;jllr'J ••• , ... * '' 

This statement is very relevant to the circLw1stancc➔ s of this case. 

reliabi]j_ ty of the witneE:.:3 .~.1Rffio fec:: .. tured la.rcely in the ee,se. Or 

be,si s of the evidence:: adctucud '-:nd the u1thori tie:::;y we ere of the view t:. 

c2se should h:xve bLien lt~ft to the jury 9 £:nd that the J.oa:cned trial .:rur 

erred in tb::,t res pee t. 

J~t t1'1e cJ.o::Je of Dr,. Bc,rnett'::; submissions, and ir: Dni::wex· to th,(,. 

he guardedly :0 drni ttc,d the t the docir-=:i on of !' ti tcheJ.l .J. to 1.lJl.t:iold tLo 

No-Case tmbmissicm in rc~;::,ioct of tlw :•ccrn,,ed Dennis Jo,=,epb only, could :;c 

justific:bJ.o ir, 12.w. \i(, ccre errUre1y in a,;Ireoment with this. We flr:d 

tl1c,t thciro w2s no evidence to go to th0 ju1.y ir:; respect of Jose:r;h. 1.:--, 

fm:· as the other accw,,ed Patrick ,Jobn9 I,alcolra Eeid 1 2-nd Julian Ihvid 

concerr:ed, we ,:1.·e of the view tb2,t there was evidence .:::,e;ninst them on 

wl!icl· a ;jury properly di.rected could convicts and th:::1t tbe J.earnod tri.al 
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Judge w2.s wrong in lD.:W :in upholding Uw l:o-Cc::.se submission in respect 

rp~:.is too ir our opir,ion raises a poir t of J::w 

,mfficient to ground tbe ::rppe::cl of the Dinwtor of !.'ublic f·:rosecutioLf," 

lt follow,, therefore that the three quer1tionr-; submitted b: the 

Director of Public Prosecutions to Lhis Court for determine.tion must cr.,c. 

be answered in the r:1,ffirn;,·tive. 

rrhe Court':, deci,,ion according]y is arcJ follow::,-

( ·1) 'L1he: a.p,)Ntl of tl·e Director of Public })ro.secutionn in 

n:spoct of the cccuned Dernds Jose:pb :Ls dir:::mlsried 9 

and tLo v,J:rchct of c::cquitta.1 cr,tered in hi:; favour 

on bo ti', counts of the indictrnont is sustained. 

of t 1·e .Director of :Public Pr·osecut.i.ons iu 

Y.'ns-pect of the accuned 1'2.tr.Lcl, Jol,n 11 1:1alcolm Reid and 

.Juli2.n Davld is ·,llowed, arid tre verdicts of acqlli tta1 

ent,ired ;~<sainst eHclt of them on botb counts of the 

( j) 'L'hat thcn'e sb,·11 be a re--•t:ri:.\l of the accused ratrick 

Jor::n, i ,2.lco1m Eeid 9 a1d .Ju]j_cu1 David in accordance 

witl, Section 37(3) of thn Fimen<l:Lng tct •- i;ro. ·16 of 

·t:)01 u;ion a fresh ird:ictnwnt. 

(4) 'J:k;.t !;he accused l','JtrLd: Jo}n°, Tie,lco1m Pe:i.d, and 

.Ju1 i ;:-,,n David chould fortbwi tb t,e re-t2Jrnn into cua,tody 1 

mid thr• t: thoy GboLi1c1 each therCUTlOll be o ffored b.::Lil 

.in th,:- s1.:rrn of 10,000,00~ witli ono or two Gureties. 

L.,L. ROBOT1ifJ't, 

.Justieo of /,ppeal. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm




