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1978; October 9 and 13

DAVIS. C.J. delivered the Judgment of the Court:
The appellant, Samuel Greenaway was on the 8th March 1978,
convicted of the murder of William Henry Greer and sentenced to
death by hanging.
following
"1.

He now appeals against his conviction on the

grounds~-

The Learned Trial Judge misdirected the Jury
by failing to give adequate directions as to
the Prosecution's burden of proof on the
question of provocation having reg~rd to the
evidence.

/2. The ••••••••
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2.

The Learned Trial Judge misdirect
the Jury
by
to direct them
or to direct
them in clear and unambiguous
that they
were entitled to conclude upon a consideration
of
t
evidence adduced by
prosecut
that the act
caused the death of the
deceased person was provoked even if they
by the accused .. 11
rejected the stat

The facts are briefly that one Dorothy Greenaway, a school

which

from

to her

road to

It would

home
s

car

was blocked.

found

ar

•

to drive

On Thursday 9th June, 1977, when
the path to

uses a

island of 1-IJ:ont

teacher, who lives at Fogarty in

cited
on

William Henry Greer to
1th June, Jack Hogan

r,

deceased,

to the area abou.t 6 a.m.

road us

be

a

and a shovel.
While they were
said "Good morning."

They

"Good

who sent you al} to move these stuff.
Dorothy had """-'' '"'"'"" them

and

came

road

They replied

do so because

to

could not

place.
The witness Jack

went on to

e as follows:

"He said
know th
land
• I asked
him how the land is yours and the Govt. make
no right to
road. He said the land WdS his and we
to be there. Vernon explained that the road would
come in useful for
and others so he can drive
straight
wj_th a box to his house.
I continued working while accused and Vernon
were t alking. The accused began
backwards
and forwards as if he was g ting roused. Vernon
was still throwing away the stuff. I told Vernon
/to •••••••••
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to watch him. Vernon said don't worry with that he don't r:wan anything. Accused could have heard.
Then a fe~v seconds after I heard Vernon say "0
God, 0 God" and then I saw blood spouting after
accused pulled out the knife. At that time Vernon
was bending over
the stone.
piece by the
The centre part
edge. .After
away to his home.
I never saw it
on accused when

in.
and
had a cross
It looked
a jack-knife.
thick and both sides
an
accused
d out the
knife
I
never seen t
not see it
I d
ed us.

ion ~vi th the
Vernon had no other c
s of the r
apart from
about the use
•
with accused •
.Apart from that, Vernon
no
Vernon did nothing at
to the accused on
•
When accused ran off, I took up a stone, a good
sized one, and fired it at
• I threw 2 stones.
Accused went past his house to the bushes.
disappeared from
vi eli. 1t
The deceased was taken to the Glendon Hospital where

died next

Dr. Kothari vTho performed an emergency operation soon after
arrival

hospit

stated,

"At about 9.15 a.m.
pulse and blood pressure
improved vThen 1ve decided to
e him to the theatre
and see what h-'3.d
in the abdor2en.
At about 9.30 a.m.
was anaesthet ed with
transfer incision across the abdomen. The first
thing noticed was bright red blood coming out of
the cut in the
erior surface of the liver.
That cut was about 1om long. This bleeding was
stop,,ed by 11utt
a suture
cat-gut with a
gauze over the cut.
On further ins

ction, the cut had gone through

the liver so there was a cut on the other side,
which was closed with another cat-~~t suture.
/Further ••••••••

- 4 Further inspection showed that there was a cut
on the upper surface of
upper border
the
pancreas and a large
at oma on the upner surface of the pancreas and on t
ser curvature
of the stomach. All the blood vessels on the
upper border of the pancreas and
lesser
curvatPre of the stomach were sutured and the
bleeding was controlled. 11
doctors evidence was,

Concerning the wound

~~d gone through.
"It was a s
wound
The instrument us
been a sharp knife
with a blade about 1cm
• The depth
penetration
been about 6 - 8 en. 11

The patie

never recovered.

A post mortem

w~s

on

about 11.55 a..Jll•

died next d

performed on the 12th June by Dcctor

Wooding and Dr. Kothari.
Dr. Kothari

death was due to shock

as

and anuria due to

ive

the liver and the

•

from a stab wound involving

, stated that on the 11th June at

Linda Fergus, aged 15

about 6. 30 a.m. vvhile coming from

Post Office walking along

go and phone for his sister.
yard she met the

her

who

main street towards Fogarty she saw the

She did so and on returning to his

vrho told

that he was wait

for

police because he had stabbed Vernon and he

were going to

lock him up.

She went on

to say

th~t

The deceased was also known as Vernon.
when the

that Vernon and

Jac~

they were doing and
him.

llan~s

to

sister arrived he

si

c1:une to move the stones and he
and Vernon were fighting and then he stabbed

He also said to his sister that Jack Hogan hit him on his

with a stone.
At the trial the

elected to remain silent and

no witnesses but on 11th June 1977 when he was arrested by the
/police •••••••
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police and cautioned he said, "I cut Vernon with my filltjernail."
Later th.;,t morning he made a voluntary statement to the police which
was reduced to writing and tendered in evidence at the trial.

The

statement reads as follows:
"I Samuel Greenaway wiah to make a statement. I
want someone to write down what I have to say.
I have been told that I need not say anythir~ unless I wish to do so and that whatever I say may
be given in evidence.
(Sgd.)

Samuel Greenaway

(Sgd.)

James E. Wade P/C 76

I own a piece of land at St. Peters through which
a Government bulldozer cut a road around the beginning of this month. On Friday 10th June 1977
me and my sister Elizabeth Greenaway removed the
stones which the bulldozer pushed on the side of
the rond and put them back in the road leaving
sufficient space for a footpath. On Saturday
11th June about 7.00 o'clock in the morning I
saw Jack Hogan and Vernon Greer clearing away
the said stones fror:J the road, I went up to them
and asked lvhat are they doing. I then said that
they should not move the stones, as I said so
Jack Hogan took a stone and throw it at roe. I
get it in my left side. I then :coked around and
picked up a stone with a sharp point and pitch it at
at them, and Vernon get it somewhere under his
stomach and I run away.
Sgd.

Samuel Greenaway

Sgd.

James E. Wade

The above statement hav,e been read over to me.
I have been told that I can correct, alter or
add anything I wish. This statement is true.
I have made it of my own free will.
Sgd.
witnessed: Sgd.

Samuel Greenaway
James E. v/ade P/C 76"
/Counsel •••••••••
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Counsel for tho appellant argued both grounds of
He conceded that the only issue in the

•

was whether

trial judge had misdirected the jury on the question of provooation.
He argued that :provocation sufficiently arose in the evidence of
Linda Fergus who had deposed that the apnellant told his

or

that he and the deceased had a fight and then he stabbed
further argued that nowhere in the summing u:p did the

trial

judge tell the jury that if they were in doubt as to whether
was any or any sufficient provocation that doubt should be resolved
in favour of the accused and they should find him

~lilty

of man-

slaughter.
We are of the view that this submission is unfounded.
evidence of Linda Fergus as to what the appellant had told his sister
was admissible only as to the fact t
not as to the truth of what he had said.

he had spoken the words but
In other words, the state-

ment by her was not evidence of what had happened but only what he
had said to his sister.

It was not, therefore, evidence

there

was a fight and should not have been left to the jury as evidence
which was capable in law of amounting to provocation.
Counsel, in our view, aorrectly, did not rely on the written
statement to the police as being evidence capable of amounting to
provocation.

Clearly it was merely a self-serving statement and

could not be evidence of the truth of the matter.

What is more

the medical evidence made it clear that the injury to the deceased
was not caused by a stone.
It is clear from what we have said that there was no evidence
in the case on which a defence of provocation could be based and
therefore, there was no misdirection on the part of the trial jud
when he failed to tel} the jury that if in doubt they should convict
of manslaughter only.
/From •••••••••

- 7 heard,

From the:: arguments vvhich we
the swmning up, it i& c1ear tha,t
law relating to the

ro

of provocation.

,

It

case

therefore, if we refer to the judgment of Lord D
of Lee Chun-Chuen v

(1963) 1 All E.R. 73

79.

"Provocation
consists mainly of three
elements - the act of
evocation, the loss
self-control, both
reas
, a
the retaliation proporti
e t
•
left
The defence cannot
the issue to
to the jury
en produced a
credible narra:ti ve
events
sence
They are
e
detached. Their relati
to
other particularly
point of time, whether
was
t
for
sion to cool - is
first
importance.
point that
Lordsh!ps
to emphas
is that provocation
means
something more
a provocative incident.
is only one of the constituent
appellnnt's submission that if there is evidence
of an :1ct of provocation, that
itself
s
a jury
stion, is
c
• It
with the statement of the
which the
Lordships
quoted from Holmes v. Director of
Public Prosecutions. In Mane
v. Director of
Public Prosecutions the House of Lords proceeded
on the bas
that there was an act of provocation the aiming of a blow with the fiet -but held
it 1-Tas right not to leave the issue to the jury
because the use of a dagger in reply was disproportionaie,a
In the instant trial, however, tho trial judge t
most favourable to

accnsed and direct

the

the jury as follows:

.
••••••.•
/ liH, avlng
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"Having gone through the evidence, Members of the
Jury, you ~~ve to go back to the main issues in
the case, because the accused is charged with murder. The defence is telling you that he was provoked and therefore the offence is Manslaughter.
There ~~s been a killing. Greer Greer is dead;
and it was an unlawful killing. Was it an unprovoked killing? Was there the intent? (To cause
death or serious bodily harm?) You've got to
decide was there a fight, a sudden fight? because
if there was a sudden fight and in that fight without anytime for cooling off, in the midst of
this unl~wful fighting the deceased is stabbed, he
dies, then that would be manslaughter. If you find
that there was this unlawful killing, that he was
provoked, that would be manslaughter. 11
We do not agree that this direction was in keeping with the
law but undoubtedly it was most favourable to the accused.

With

such a direction from the learned trial judge it is clear from their
verdict that the jury must have rejected the suggestion that there
was a fight and we agree with them.
For the reasons stated we are of the view that the appellant
was properly convicted rmd the appeal is accordingly dismissed.

(Sir Maurice Davis)
CHIEF JUSTICE

(N.A. Peterkin)

JUSTICE OF APPEAL

(N. A. Berridge)
JUSTICE OF APPEAL (ACTING)

