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The Judgment of the Court wos delivered by-

5T, BRNARD J LA,

i

The appellant wos convicted of breaking and
entering the Queen's Wharchouse and stealing thorefron
cijarettes to the value of $3,957.50. He was convictod
and scnbenced to imprisonment for a trm of threc years
on the 4th October, 1974. IHe has appéaled againgt that
Betore thi. Court Counsecl

donviction on five grounls.

for the appellant asked lcave that the five original
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grounds be withdrawn and that four new grounds of appcal
be substituted therefor. Yf these grounds I will deal
only with two, that is, ground 1 and ground 4. <Lhcce
are as follows:-

(1) That the learncd trial judge errved in lau by
suggesting matters as being corroborative

which in fact werc not;

(4) That there was not o sufficient indentification

of the articles.

Before dealing with these grounds of appeal I il
deal shortly with the facts of the case. Between the 4th

and 5th days of “arch, 1974, the Queen's Wharelhovse wis

ki

LT
D

broken into and o guantity of 555 and Benson & Hedg:

d

{

cigarettes were stolen. According to the witness Ucorge

¢

Browne the cighrettes were movked "MJW" and the Custoa's
®

Officer Byiley, said that lhc outer cases of the sonson
and Yedges cigaréttes were morked | HDD & Co," ond the
actual packets were marked 111", The 555 cigareliovs were
marked "Clarke and Kit™,

Sometime in March 1974, one Claude Bobb stated thet
he bought 4 large cartons of 555 cigarettes from the
appcllant and asked him whore he got them from and he en i
on board a steamer.

The noxt witness Aubrey Clifton, who dg a selospon ond
keeps o shop also stated that he bought a quantity of 555

cigarettes from appellant and he paid $250.00 for thom.
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He said he bought these cigarcttes in “ugust 1974. In
Aupust 1974, the appellant was in custody on remand
this some charge. A fact which stands out is that ltlough
both witness who bought ciparettes said the cigarcttos

they bought were 555 yet th> cigarettes found at Clifton

B 5

were 555 and Fenson & Hedges cigarettes. The “enson &

Hedgeoo carried the mark as those that were at the Customs

Jharchouse. The circumsitnnces under which these o
witnesses stated they bowht cigarettes from the appellant

and vhen one considers the guantity they bought, put then

i

on inguiry. There was evidence on which both thesc it-
néesey could have been found to have been accomplices,

The jury should have been so told and the fact 1cft to

-

thcn to say whether or not they were accomplices. It ig
&

on the evidence of thtese two witnesses alone that the

. . o . .
appellant was convicted., fe wos not found in possossion

6
of an™ cigarettes.

“n regard to ground one Counsel argued that oun prge

27 of the record the trial judge told the jury -

i

as far as corroboration, which 1 told you

earlier that you must look for in regard to the
evidence of Lubrey Clifton, the avidence of +the
nan Vlaude Browne, (it should be™Bobdd") that the
<ccusged did have the cirercettes in his rossession
can e goid to amount to corroboration, bult it will

be Tor vou to say if it does."

Connanl

svinitted to this Court that that statoment was

e grave nisdirection on the part of the judge becouse the

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



&

\§ -
o7

-

the evidence clearly shows that Claude Bobb could hove
been considered or should have been considered ags an
accomplice also just as much as Clifton, and they should
have been so told by the judge. In our opinion there is
nerit in this submission. The trial judge should hove
directed the jury that Bobb could have been consider.d

a3 an accomplice and the rule,is,one accomplice cannot
corroborate another accomplice and thercfore the cvidence
of Bobb was incapable of corroborating the evidcnce of
Clifton., That misdirection alone is fatal to the

conviction of the appcllant.

Counsel then argued ground 4, that is, the
identification of the goods whs inadequate. Counscl for
the respondent conceded thot the identification did not
scem adequate as there wore two types of cigarcttes ~nd
both witnesses said that they bought only 555 cigorottos
fron the appel?ant althoush Benson and Hedges cigorettes
were found at Cliftin's promises.  This being o it wos
jhe auty of the qydg@, cspecially in the case whore the

w

Frosccution rests solely on the doctrine of recont
possession, to tell the jury that the articles in Cowrt
must be the identical articlcs which were stolen ~nd ey
must first come to that conclusion before they can con-
viect, That was not told to the jury and in the opinion
of this Court for the recasons stated the conviction in
this case cannot stand, ond must be guashed. The
appcal is allowed and the conviction and scntonce scb
aside.
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