SLINT VINCENT

- IN THE COURT OF LPPELL-

Civil Appeal No. 1 of 1974

BETWEEN:
GEORGE H..YWOOD -, PPLLILNT
Vs
ERRIE DOUGLLS ~RuSPONDINT

Befores The Honourable The Chicf Justice (Lg.)
The Honourablc Mr, Justico St. Bernard

The Honourable Mr. Justice Petoerkin (;g.)

H. Samuecl for Lppcllant

G. Isaacs for Respondent

1974, Scptember 17

JUDGIENT

PETSRKIN J..A. (L&)

In this matter the Appellant filed a writ on the 9th
Junec, 1973, His claim was for $670 being moncy duc and
owing as holiday rcmuncration under thce "Indust¢rial Workcrs
Wages Regulations Order, No. 46 of 1970",

The matter was onc which clearly called for investi-
gation and so the .Llppcllant should have filed his writ
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undcr Order 6, Rule 2, 1 (a) rather than undor (b), which
deals with liguidatced demands only., The rccord shows
that the Respondent, in spite of the fact thet no state
ment of claim was filed, cntercd appoarcnce on +the 18th
Junc, 1973, to the writ. It was an unconditional
appcarancc. Further to this, on the 19th Sgpﬁcmber, 1973,
the Respondent filed o Statemont of Defence, It wos, by
and large, a denial of the claim, and he went on further
to ask that the action be treated as being frivelous and

vexatious.

On the 20th September, 1973, the Lppellont filed
a request for hoaring and the matter duly come on For
hiaring on the 25th March, 1974. The RQesp ondent had
taken no steps whatever, no action I should say, te have
the matter struck out cither by summons or by motion, but
when on the 25th March the matter came boTore the dJudge
for.trial he raised an objection 4o the writ in liminc and
asked that it be struck out. The Lenrned Judge said that

the Lppcllant had not complied with the Rulces, upheld the

submission, and dismisscd the claim with cost
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It appears thot under Order 2, Rulc 1 he had a
discrction to do this. However, Order 2, Rulc 2 deals
with applications to sct aside for irrcgularity any
proccedings, any stcp taken in any procecedings, or any

documents, judgment or order thercin., It providos

/that, . ...
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that any such applicotion should not be ~llowed unless it
is made within a roosonaoble time, and b forc the party
applying has takcn any fresh step after becoming aware

of the irregularity.

The point at issuc hore is whether the Learned Judge
cxcercised his discretion correctly in striking out the
writ. In thc first placc the Plaintiff ghould have filed
a statement of claim, this is quitc clear and he will have
to scck the leave of the Judge to do so. Teowever, in the
circumstances of thieg casc, I am of the view that the Judge
should not have struck out the action, but roather should

have given timc to the Plaintiff to file the 3tatoment
of coursc,

%
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of* Claim in the matter,/making such Ordcr ag to co%sts

as hc thought £it, In the circumstances I would =2llow

-

the appeal, I would however order that the coshe before

e
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the Judge, the costs of the day beforc the Judge, should

go to the Respondent in the matter in ony cvent,

I would meke no order as to casts on the appeal.

I agree.
Chicf Justice (lg.)
' ‘Z]hw . . s
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Ly St. Bornord,
Justics of Lppcal.
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