
SL.INT VINCENT 

- IN THE COURT OF LPPEii.L-

Civil ~ppoal No. 1 of 1974 

BETWEEN: 

GEORGE 1-LYWOOD 

vs 

ERRIE DOUGL.~S 

Boforc: The Honourable Tho Chiof Justice (~g.) 
Tho Honourablo Mr. Justice St. Bornetrd 

Tho Honourable Mr. Justice Peterkin (..'kg.) 

H. Samuel for Lppollant 

G. Isaacs for Respondent 

1974, Soptombor 17 

JUDGMENT 

PEr;RKIN J .:~. (Lg) 

In this mattor tho l~ppollant filed a Hrit on tho 9th 

J.uno, 1 973. His cl.::tim was for $670 boine IJ.onoy duo and 

owing as holiday romunoration under tho 11 Indust1ri:1.l Workeri:0 

Wages Regulations Order, No. 46 of 1970". 

Tho mr0,tter was one which clearly cCLllod for invosti-

gation and so the ~·~ppollant should have filed his writ 

/under •••••• 
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under Order 6, Rule 2, 1 (a) rather than under (b), which 

deals with liquidated demands only. Tho rocord shows 

that tho Respondent, in spite of the fact tl12t no st~to­

ment of claim was filed, cmtored appcctrc,nco on tho 18th 

JunG, 1973, to tho writ. It was an unconcUtional 

appearance. Further to this, on the 19th S~ptombcr, 1973, 

tho Respondent filed a Statement of Dofcnco. It was, by 

and largo, a donial of tho claim, 3,nd ho vh_int on ft rthor 

to ask that tho :1ction bo trc~itod ns being frivolous and 

vexatious. 

On tho 20th S 2 ptombor, 1973, tho ~ppcll~nt filed 

a roquGst for hc2.rinc; and thv matter duly c:vnc on for 

h'"'aring on the 25th IInrch, 1974. T·he Hosp 011dcn1t had 

taken no stups whnt0vor, no action I shouL1. s~w, to h'.:!.VO 

tho mattor struck out either by summon:::; or by motion, but 

when on tho 25th Narch the mattor came bci'oru tho Judge 

for trial ho raised an objection to th(: 1rr:Lt in limino and 

ci.skod that it bo :::i-cruck out. Tho Lo::.rn,J<l Jude;(__; caid that 

tho 1~ppcllant had not complied with the Rules, uphold tho 

submis::-don, and dismi::mod tho claim with corJts. 

It appc:ars th'.it undor Ord or 2, Hulc 1 hu hcd a 

discretion to \ft.a· this. Howovor, Order 2, n.ulo 2 doals 

with applications to s0t nsid8 for irregularity any 

procoodings, any step taken in any prococclings, or any 

documonts, judgT£H.mt or order thoroin. It rn·ovidos 

/that ••••• 
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that any such appliccd,ion should not bo c:.llowod unloss it 

is made within a ru:,,sono.blo time, and b foro thu party 

applying has takon cmy frosh stop aftor becoming awo.ro 

of the irrogulnrity. 

Tho point :J. t iscuo h, ro is wlwthor tho Loc.rnod Judge 

oxorcisud his discretion correctly in striking out tho 

writ. In tho first plnco tho Plaintiff shoulcl h::-wo filod 

a stntomont of cl~::.im, this is qui to clo~~r ,:ncl he will have 

to sook tho lo2vo of the Judge to do so. 1 '.owov,~r, in the 

circumstances of this cci,su, I ::im of thu viuw that tho Judge 

should not havo otruck out the action, but rc:::.ther should 

havo given time to t:cw Plaintiff to filo the St2.tcmont 
of courso, 

of· Claim in the n:o.ttcr,/making such Ord<;r c,G to coqLsts-

as ho thought fit. In tho circumst::1.ncou I would allow 

tho appeal. I wo1~ld however ardor tktt costs bofore 

tho Judge, tho costs of tho day boforo t!:\; ,Juc1&e, should 

go to tho Respondent in t 1010 matter in 211y ave.mt. 

I would mctko no order o.s to costr; on the c,ppe:nl. 

N.L. Pcte:rkin 
- Justice of •~J:lk:,'.J_ (:.e.) 

/ 

I agree. 

'\ / , .;/ 

··-------J~t::~i~~(_' 

Chief Justica (Lg.) 

/~ /) 
/' ,..,.,,""'~I l J 

, .. ,/ /,) ,·"-•+··r,(., . II{,, '<S1\., 
___ ..;;:;; __ --.~~--•-::..;.....• _____________ ,.-,.,.;,.J' 
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