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JUDGMENT 

S 'r • @liE~-lill.i... J • A. 

This iF;J an application under paragraphs ( 1) and ( 2) 

of rule 6 of order 64 of tre Rules of the Supreme Court, 1970, 

asking the Court to extend the tine 1.v ithin which the ap:rlicant 

may file a notice of appeal., Jttdgrnent in this matter was 

delivered on the 7th July, 1972, and pursuant to rule 5 of 

th3 said Rules the applicant had six weeks within which to file 

his notice of anpeal. This period of time expired on the 

18th Augu.st, 1972. On the 23rd August, 1972, the applicant 

filed his application under rule 6 of Order 64 of the Rules 

of the Supreme Court. 

Paragraph (2) of rule 6 of Order 64 reads: 

"Every apnlication for extension of time -i.rhen 
made to a judge o:f the Court shall be made 
by summons and when rrnde to the Court shall be 
rmde by motion. Every summons or notice of motion filed 

shall be supported by an affidavit setting forth 
substantial reasons for the application and by 
grounds o:f appeal which prima facie show good 
cause therefor,,," 

Attached to the application is an affidavit by the appli
cant in support of hie application. in Hhich he alleges 

in paragraph 7 thereof that he cons:Lders the grounds 
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set out therein to be substantial grovnds. 

The relevant parto of the affidavit are as follows 

(a) That judgment was delivered on the 7th of July, 1972 

c.nd on that very date the applicant received a copy 

of tbe judsment. 

(b) He applied on the same day for an extra copy uhich 

was not received as it was unavailable. 

( c) After tha 1~ ti,11e he had to make stenciled copies and 

time el~1psed. 

(d) Having made the stenciled copies, he dispatched a copy 

to his leading c OU.ll}:3el in Antigua, in order to obtain 

his opinion and advice. 

(e) Leading counsel was preparing these grounds of appeal 

and had to leave for London. 

(f) Every effo1·t was made to get in touch with leading 

couhsol who was well acquainted uith the facts, arrl 

arguments of the c:~atter. 

The question for this court is whether the facts set out in 

the afi:i..davi t are substantial reasons for extending the time 

for filing notice of appeal. 

Learned counsel for the applicant urged the Court to 

accept the material set ou :; in the affidavit as amounting to 

substantial reasons for the applicant's failure to file the 

notice of appeal within the apiropriate time. He asked the 

court to consider that the delay was minimal in that it was 

only three or four days beyond the t ime for appealing and that 

in such cases even though the material in the affidavit WijS 

not so substantial the court should grant the application. 

He further submi ttod that the delay in getting the best 

available advice from counsel was a good reason, and in 

support of that submission he cited the case of Mq_(:_\B2.L!.!. 

I".[cC (.J4.) an~d ~~.!:, (1971) 2 AER 1097. Counsel referred the 

court to a pasr:iag-e in the judgment of Sta~p L.J. at page 1104 

in ·which the learned judee cited a passaee from the judgment 

of Swinfen Eady M.R. in the case of Re J. Wigfull & Sons' 

Trade JV.farks ( 1919) 1 Ch 52 which reads; 

11 It is not enough to say the time has expired; 
it expired more than two years ago, and therefore 

/I••••"'•"• 
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I cannot appeal uithout the time being enlarged; 

because it has expired, therefore I ask that it 

may be enlarced. That alone is no ground. In 

my judgment also, it is not necessarily a ground 

for enlarging the time tha.t in some subsequent 

case a different view is taken of the construction 

of an Act of Parliament. The parties in the r:re
vious litigation had their advisers at hand; the 

judgment was pronounced in the Court of first instance; 

they had an op::iortuni ty of considering whether tlry shouJd 

or should not ap•1eal; and after considering, they 

determined not to ap:,)eal; and if years are allowed 

to go by without any appeal being prer;ented, I am of 

opinion that a strong ce.se on the facts should be 

made out before loo.ve should be tsranted ••••• 11 

In my opinion this pa,ssage is no authority for statinc 

that failure to obtain the best availavle le0al advice is sub-

stantial reason. In -~he paG:::age quoted the judp:e 'i'l3.S 

onJ_y corrm1enting on the fact that the applicants in that case 

had their logal advir:ers at hand. 

Counsel further asked. ·che court to interpret :;he espres

sion "substantial reasonsil in paragraph 2 of rule 6 order 64 

to mean the same as n special circu:m.stances, under the English 

Practice. 11 Cm.ms el, in SUJ'port of his con ten ti on, cited 

Revici_v. Prentice Hall IncorP._orated & Oth<:?rEl,_(1969) 1 AlJ_ 

E.R. p. 772 at page 774. The passage referred to is in the 

judgment of Edmund Davies L.J. as follows: 

11 0n the contrary, the ru.les are to be observed; and 

if there is non-compliance ( other than a minirc.al kind) 

that is something w hJ.ch }ms to be explained away ••••••• 

Substantial delay m.s occurred, and simply no expfuana

tion for it has even noi'7, in my judgment 9 been 

proffered." 

Counsel also citod a pa :sage in the judgment of Crane eJ .A. in 

the case of Waverley Noses v. Cecilia Kumar and another (1969) 

14 W.I.R. 328 at page 334. This passage reads: 

ncoming as late as that tj_me 1 the appellant necessarily 

had to comply 0:ri th O. 2 r. 3 ( 4). This requires 

a statement of excer) t ional c irct1ri1s tances in her 

affidavit in support. She had to adduce exceptional 

circumstances in excuse of her being so late, because 

/ she ••... "" .•••• 
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she did not, in the first place, file her notice 

of appeal within six weeks aft0r date of judgment, 

nor 9 in the second place, file an application for 

an enlargement of time to do so within one month 

thereafter. He.r affidavit merely stated why whe 

did not so ask at thG time she was applying for 

leave in forma pauperis. 'rherein, she was suggest-

ing that she ought to have made an application for 

leave to ap)eal at that time. 11 

In my opinion neither o:f the cases cited layo down the 

principle that where the delay in filing notice of appeal 

is minimal and the grounds are not so s ubstarrt ial the court 

should grant leave. In my view whether the delay is minimal 

or not there must be ma.terial in the affidavit showing why 

the notice of appeal was not filed within tho time prescribed 

by the rules. If there is tardiness in makj ng the appli.ca--

tion the affidavit mu;Jt sho~-r a substantial reason. Im my view 

the afiidavit in support of this application disclos13S no 

material on whj ch this court would exercise its discretion. 

Litic;ants have six weeks within which to file a notice of 

appeal. If for some reason a litigant is unable to file his ,,, 

appeal within the time prescribed by the rules tben he must 

show that something substantial militated against him and pre-

vented his complyine; with the rules. If the reason given for 

the delay in an application for extention of tiL1e for filing 

notice of appeal is 11 my loading counsel was in London and I 

could not get his advice 11 , and this reason is accepted by the 

court as a substantial reason then aJ.l that is necessary in 

an affidavit in support of such an application is to state that 

the best legal adivce was unavailable to me and every party 

in breach of the rules would be entitled to an extension of 

time. 

Counsel for the first respondent submitted that the affi

davit disclosed no material on which the court could exercise 

its discretion. 

and another (1964) 3 All }].R. 933 ·whore Lord Guest delivering 

the jude;mcmt of the Privy Council stated at page 935 -

/The I., •• "' • °' ••• o o ••• 
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''The rules of court must, prima facie, be obeyed, 
and, in order to justify a court in extending the 
time during which some step in procedure requires 
to be taken, there m-not be some material on which 
the court can exercise its discretion. If the law 
were otherwise, a party in breach would have an 
unqualified right to an extension of tioo trhj.ch 

would defeat the purpose of too rules which is to 
provide a time table for the conduct of litigation. 
The only material before the Court of Appeal was the 
affidavit of the appelJ ant. The grounds there stated 
were that he did not instruct his solicitor until a 
day before the rocord of appeal was due to be lodged, 
and.that his reason for this delay was that he hoped 
for a compro~ise. Their lordships are satisfied that 
the Court of AppeaJ. were entitled to take the view 
that this did not constitute materiaJ. on which they 
could exorcise their discretion in fa:rrour of the 
appellant .. 11 

The Attorney General on behalf of the second respondent 

supported the conteni ion of counsel for the first respondent. 

I ha,.;re already stated that I find no substantial reasons 

set out in the affidavit in support of this application - to 

say that delay was caused because lea.ding counsel was preparing 

the grounds o:f appeal and had to leav·e for London is not a 

substantial reason. Senior counsel for the applicant stated 

that the grounds of appeal filed with the application were not 

drafted by him. This shows that the unavailability of advice 

from senior counsel is not a reason for delay in filing a 

notice of appeal. 

I agree. 

I would dismiss the ap•lication with costs. 

-··E~L.- st·. ~B~ 
JUSTICE OF APPEAL 

-·p·;~-Ce cTI". Lewis· .... __ _ 
ACTING CHII~F JUS~CICE 

/BISHOP, J .A. (Ag.) 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



BI StLQP 2 • J ~ 4_'!.,_(A&.) 

I agreeQ 
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