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JUDGMEI~T 

Tho Jud::_,uent of the Court 0.r._r-:.: dclivore:d by -· 

ThirJ is an application to strike out an appe,?.1 

for und1},e deL1y in the prosec1.,.tion of sc:1:"'.:e. tico 

of appe~l was filed on tl10 ,Juno 1 9Tl and the tiL'e 

for filine the record on the 21st ~f uly, 

1971. It was not until the 16th Septer1ber, 1971 that 

any applic11tion ~1s m~do r u_.tc:c1sion of tir:10. Tho 

/-:1pplico.tion 
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applicc:.tion was granted C:'.nd c'tn ordor was l.D.ade extending 

the tiuo of filing the record ·co the 28th of October 1 

1971 • That tirJe was allowed to expire, and on the 

29th of October another apr,l:Lcation w::J.s filed and time 

was extended to the 19th of Novoraber, 1971. 

I:7urthor extensions were e).ven and according to tho 

affidavit time was further oxtor:ded to the 13th of 

l\larch 1 1972. This ap1~lic::1tion -was filE::d on the 10th 

of Ma;1 1972 and thereafter a Sll:Ttuons was filod and put 

beforE:: the High Court Judge in Chanbe1's on the 13th of 

May. This Court was duo to cor.io here for this sitting, 

which is a schecluled sitting of the Court, and I think 

it is desirable to say for the benefit of the mo□bers 

of tho profosDion who do 1::i.ot seeu to understand the 

rules that the High Court Judc;o only has powor to doal 

with an application to the Colu.---t of lLppoal where the 

Court of J~ppoal, or a rwnbor- of the Court of .:~ppoal, 

is not due to be in tho State for some ti□e; and, 

stricl:..ly spcal:ing 9 before a Hi:.::,h Court Judge deals 

with 2 oatter like this, 

no menbor of the Court will be available to take the 

rna.ttcr. But, certainly? 1:hun thero is a sch(;dulcd 

si ttinc_, of tho Court in tho followi.ng week no application 

oi this nature should be put boforo a High Court Judge. 

\!oll 9 tho High Court Judf,O qui to Ilroporly declined to 

hear the surn,1ons and this Court uas propared to deal 

11ith tho matter this Ll0rnin0 ; but when the Fiatter 

was called on counDGl for t;-::.o plaintiff /appellant, who 

had filod an affidavit in the stu1.1mons, inforncd the 

/Court 
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Court that he wished to wi tl1draw the sun1:11ons ancl that 

surm10ns was accordingly wi thdra1m. Thereafter, it 

appo2.rod thu.t counsel tlac: 1.mcI~::r tll8 in})rossion that 

because he s::tid tho.t tho 1·ucord 1r:0.s ready to be filed 

and had deposited it at thu office of the Registrar, 

that that amount od to fj_lin,: tl10 record out of tino 

and that no leave was required - a most c~tra-ordinary 

conc~ption. 

Notwi thstand.ing this 9 tl10 Court ho.s looked at the 

affidavit which uas fj_lod in connoction with that 

sw111:1ons to soc whetheI' there was ::mything in it that 

would warrant tho Court's refusal to nccada to tho 

ap~1lic:ition which is bofo]:-a it. The Court w;w anxious 

to know whether the un::lL~C: cL lr:cy in filing tho record 

was duo to failu:cc to obL:~ii; o notos of avidonco in 

timo, hc::~ving regc~rd to tL.u .·, iCL1 lt;· that this Court 

has itsulf had in obtai 11: '(YCOS of cvidonco :Ln 

criu1:rL'.l ca tt ors, bl~t no ;::,uch c:11.:..:. a tion ho.s bo,m 1-::9.do, 

and, indeed, counsel for tho 2ppollant/rcspondcnt in 

addressing tho Court thi □ 00~1inc on tho ~otion has not 

r:iadc any such ,1llugation. 

Tho rosul t is tl:c:t -chi;:, a 1).i-io~;l hac boor:. pc.:nding 

for nearly o. year :now •·· var:; nearly Ct yoa.c - there h:,s 

been no sa tis:f-_,.ctory uxpl,'. ··0
• uion ~l3 to why there has 

bocn such a long delay w~1c1 tho rucord has not b,::on 

file:d in tiuc and tho ColU1t SG,JG no ronson to refuse 

tho application of tho respondents/applicants. Tho 

Court will uccordingly 01•clor, lmdcr Ord Gr 64 Ru.la 1 3 

( 2) that this o.pj)Cal bo di8iHS : eel :for w::i.nt of 

/prosoc _~tion. 
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prosecution. 

Tho appellant/respond 

this application. 

L.llon 

cos 
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