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THE PRE-TRIAL CHAMBER of the Extraordinary Chambers in the Courts of Cambodia 

("ECCC") is seized of "Ieng Sary's Appeal against the [Co-Investigating Judges]' Closing 

Order (the "Ieng Sary Appeal")/ filed on 25 October 2010. 

The Appeal is submitted on the following grounds: 

Ground One: The OCU erred in law by holding that the principle of ne bis in idem does not bar 
Ieng Sary' s current prosecution. 2 

Ground Two: The OCU erred in law by holding that Ieng Sary's validly granted RPA does not 
bar the current prosecution. 3 

Ground Three: The OCU erred in law by holding that the ECCC has jurisdiction to apply 
international crimes and forms of liability as doing so would violate the principle nullum crimen 
sine lege. 

4 -

Ground Four: The OCU erred in law by holding that the ECCC has jurisdiction to apply grave 
breaches of the Geneva Conventions despite the statute of limitations. 5 

Ground Five: The OCU erred in law by holding that the ECCC has jurisdiction to apply Article 
3 new (National Crimes).6 

Ground Six: The OCU erred in law in its application of genocide, should it be found to be 
applicable at the ECCC. 7 

Ground Seven: The OCU erred in law in its application of crimes against humanity, should they 
be found to be applicable at the ECCC. 8 

Ground Eight: The OCU erred in Law in its application of grave breaches, should they fie found 
to be applicable at the ECCC.9 

Ground Nine: The OCU erred in law in its application of JCE. 10 

Ground Ten: The OCU erred in law in its application of planning, instigating, ordering, and 
aiding and abetting. 11 
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Ground Eleven: The OCIJ erred in law by holding that the ECCC has jurisdiction to apply 
command responsibility and in its application of command responsibility should it be found to 
be applicable at the ECCC. 12 

The Pre-Trial Chamber has determined the final disposition of the Appeal, which it hereby 

pronounces. The reasons for this decision shall follow in due course. 

THE PRE-TRIAL CHAMBER HEREBY DECIDES UNANIMOUSLY: 

1. The Appeal is admissible in its form; 

2. Grounds one, two, three, five, seven (partially) and eleven (partially) are admissible. 

The rest of the grounds of this appeal are inadmissible. 

3. Ground one is dismissed; 

4. Ground two is dismissed; 

5. Ground three is dismissed; 

6. Ground five is dismissed; 

7. Ground seven, as far as it is admissilbe, is granted in part as follows and is otherwise 

dismissed: 

1. This ground of Appeal is granted in so far as the Co-Lawyers assert that the 

Co-Investigating Judges erred by failing to consider that during the temporal 

jurisdiction of the ECCC, international customary law required a nexus 

between the underlying acts of crimes against humanity and an armed 

conflict . The· "existence of a nexus between the underlying acts and the 

armed conflict" is added to the "Chapeau" requirements in Chapter IV(A) of 

Part Three of the Closing Order. 

2. This ground of Appeal is granted in so far as the Co-Lawyers argue that rape 

did not exist as a crime against humanity in its own right in 1975-1979. 

Therefore, the Pre-Trial Chamber decides to strike rape out of paragraph 

1613 (Crimes Against Humanity, paragraph (g)) of the Closing Order and to 

uphold the Co-Investigating Judges finding in paragraph 1433 of the Closing 

Order that the facts characterized as crimes against humanity in the form of 

rape can be categorized as crimes against humanity of other inhumane acts. 

8. Ground eleven, as far as it is admissible, is dismissed; 
~~~ ...... 

9. The Appeal is otherwise dismissed; 

12 Ieng Sary Appeal, paras. 283 - 324. 
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10. The Accused Person is indicted and ordered to be sent for trial as provided in the 

Closing Order being read in conjunction with this decision; 

11. The provisional detention of the Accused Person is ordered to continue until he is 

brought before the Trial Chamber. 

In accordance with Internal Rule 77(13), this decision is not subject to appeal. 

cR. Phnom Penh, 13 January 2011 -

Pre-Trial Chamber 

Katinka LAHU ._ 
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