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THE SUPREME COURT CHAMBER of the Extraordinary Chambers in the Courts of Cambodia
(“ECCC™);

I.  PROCEDURAL HISTORY AND PARTIES’ SUBMISSIONS

1. The Supreme Court Chamber is seized of two appeals filed by the lawyers for Civil Parties

Groups 2 and 3 against the oral decisions of the Trial Chamber in Case File No. 001/18-07-2007-
ECCC/TC (*“Appeals”).

2. The Trial Chamber rendered two oral decisions on 27 August 2009, deciding by majority,
Judge Lavergne dissenting, that Civil Parties would be barred both from making submissions
relevant to sentencing and from posing questions to witnesses and to KAING Geuk Eav alias

‘DUCH?” (“Accused”) concerning the character of the Accused (respectively, “Sentencing Decision”

and “Character Decision”).!

3. The lawyers for Civil Party Group 3 filed a notice of appeal against the Character Decision on
1 September 2009 with the Trial Chamber.> On 2 September 2009, they filed their appeal brief,
arguing that the Character Decision impermissibly distinguished between Civil Parties and other

parties by barring the former from asking questions related to the character of the Accused.’

4. The lawyers for Civil Party Group 2 filed an appeal brief on 16 September 2009 and a
supplementary appeal brief on 28 October 2009 with the Trial Chamber, arguing that their appeal
was admissible pursuant to Rule 104(4)(e) of the ECCC Internal Rules and that the Character and

. .. 4
Sentencing Decisions were erroneous as a matter of law.

5. The arguments of the lawyers for Civil Parties (Group 2 and 3) on the merit of both appeals

are not summarized for the reasons stated below.

" T., 27 August 2009, 42, 74.
*“CPG 3 — Notice of Appeal”, original in French and Khmer filed on 1 September 2009 (Document E162).
*=CPG 3 — Appeal Brief against the Trial Chamber Decision of 27 August 2009™, original in Fre
on 2 September 2009 (Document E162/2), attaching as annexes written authorisations from civi
Ouk Vasothin to file the Appeal as per Rule 106(4) of the ECCC Internal Rules (Document E16
* “Appeal of Co-Lawyers for Civil Parties (Group 2) Against Trial Chamber’s Decision
Lawyers from Questionning the Accused, Witnesses and Experts on the Accused’s Chara
Parties from Submissions on Sentencing”, original in English and Khmer filed 25 Septemby
with annexes E169.1 through E169.5).

Decision on the Appeals Filed by Lawyers for Civil Parties (Groups 2 and 3) against the Trial ChWgb4
Decisions of 27 August 2009 (Document E169/1/2 — 24 December 2009)
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6.  The Trial Chamber issued a written decision on 12 October 2009 detailing the basis for both

the majority opinion and Judge Lavergne’s dissenting opinion of the Sentencing and Character

Decisions.’

7. The documents relevant to the Appeals were forwarded to the Supreme Court Chamber on 4

September 2009 and 6 October 2009 pursuant to Rule 108(2) of the ECCC Internal Rules.’

II. REASONING

8.  The Supreme Court Chamber may determine immediate appeals on the basis of written

submissions pursuant to Rule 109(1) of the ECCC Internal Rules.

9.  The jurisdiction of the Supreme Court Chamber is governed by Rule 104 of the ECCC
Internal Rules, subrule (1) of which allows for an immediate appeal against a decision of the Trial

Chamber where it is based on “a discernible error in the exercise of the Trial Chamber’s discretion

which resulted in prejudice to the appellant™.

10. Rule 104(4) of the ECCC Internal Rules further limits immediate appeals to the following

Trial Chamber decisions:

a) decisions which have the effect of terminating the proceedings;

b) decisions on detention and bail under Rule 82;

c) decisions on protective measures under Rule 29(4)(c);

d) decisions on interference with the administration of justice under Rule
35(6); and

e) decisions declaring the application of a civil party inadmissible under
Rule 23(4).

Other decisions may be appealed only at the same time as an appeal against
the judgment on the merits. [...]

11. Neither the Sentencing nor the Character Decision can be construed as declaring the

application of a civil party inadmissible under Rule 23(4) of the ECCC Internal Rules.

12.  The Sentencing and Character Decisions thus clearly fall outside the scope of Rule 104(4) of

the ECCC Internal Rules. They can therefore be appealed only at the same time as an appeal against

the judgment on the merits.”

Submissions on Sentencing and Directions Concerning the Questionning of the Accusf
Testifying on Character”, filed 12 October 2009 (Document E72/3).

® «Appeal Register (Document E162)”, filed 4 September 2009 (Document E162/1);
E169)", filed 6 October 2009 (Document E169/1).

7 Rule 104(4) of the ECCC Internal Rules.
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FOR THE FOREGOING REASONS, THE SUPREME COURT CHAMBER FINDS the

Appeals inadmissible pursuant to Rule 104(4) of the ECCC Internal Rules and REJECTS them

accordingly.
Phnom Penh, 24 December 2009
President of theSupreme Court Chamber
Decision on the Appeals Filed by Lawyers for Civil Parties (Groups 2 and 3) against the Trial Chamber’s Oral 4/4
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