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C U/S� 
THE PRE-TRIAL CHAMBER of the Extraordinary Chambers in the Courts of Cambodia 

("ECCC"), is seized of the Appeal against Provisional Detention Order of Nuon Chea. 

I. INTRODUCTION 

1. The Pre-Trial Chamber refers to, repeats and adopts the Report of Examination, dated 01  

February 2008, on the proceedings and legal and factual issues in this case, which forms part of 

this Decision. 

2. On 19 December 2007, the Pre-Trial Chamber issued a Scheduling Order in which a hearing 

date was set for 04 February 2008. The Chamber rescheduled the hearing to 07 February 2008, 

after a request for an adjournment to enable an international Co-Lawyer to appear for Mr. Nuon 

Chea ("the Charged Person"). 

3. On 07 and 08 February 2008, the Pre-Trial Chamber held hearings partly in camera, partly in 

public. During these hearings, the Charged Person was represented by his National Co-Lawyer 

and one of his International Co-Lawyers. 

4. Before the hearings, the Pre-Trial Chamber received the Case File, which was updated. 

5. At the beginning of the hearing on 07 February 2008, the Co-Lawyers raised the issue of 

participation of Civil Parties during this hearing. The Pre-Trial Chamber allowed further written 

submissions on this issue and determined that it would decide on this matter separately before 

deciding this appeal. 1 

6. The Pre-Trial Chamber decided in a separate decision on the matter of the participation of Civil 

Parties to refuse the request of the Co-Lawyers? The Chamber notes that the submissions made 

by the Civil Party Theary Seng largely amounted to a victim statement; this part of her 

submission has not been taken into account in deciding this appeal. 

7. The Pre-Trial Chamber allowed the Co-Lawyers to file after the hearing, notes made by the 

Defence Support Section ("DSS") of an initial meeting with the Charged Perso�Jl.!:��� 

extracts of these notes were submitted and placed in the Case File on 14 Feb 

1 Charged Person Nuon Chea, Public Order on the Filing of Submissions on the issue of Civil Pa 
Appeals against Provisional Detention Order and an invitation to amicus curiae, 12 February 20 
09-2007-ECCC/OCIJ (PTC01), C11136). 
2 Charged Person Nuon Chea, Decision on Civil Party Participation in Provisional Detention Appe 
(Case File: 002/19-09-2007-ECCC/OCIJ (PTC01)). 
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March 2008, the Co-Prosecutors requested the Pre-Trial Chamber to consider ordering the 

disclosure of the complete un-redacted version of these notes. 3 This request is denied. 

II. ADMISSIBILITY OF THE APPEAL 

8. On 17 October 2007, the Co-Lawyers of the Charged Person filed a notice of appeal. By order 

of the Chief Greffier dated 25 October 2007, the Pre-Trial Chamber allowed the Co-Lawyers to 

file their pleadings within fifteen days after receiving the notification of that order. This order 

was notified to the Charged Person on 29 October 2007. The Appeal Brief was filed on 12 

November 2007 and therefore in time. 

III. THE NATURE OFTHE APPEAL 

9. The Pre-Trial Chamber will review the Provisional Detention Order ("the Order") by an 

examination of: 

a. the procedure of the Co-Investigating Judges prior to the Order being issued; 

b. the sufficiency of the facts for ordering provisional detention under Internal Rule 63(3); 

c. whether the circumstances on which the Order was based still exist today; and 

d. the exercise of discretion by the Co-Investigating Judges in applying Internal Rule 

63(3). 

10. During the hearing, the Co-Lawyers submitted that fundamental notions of fair trial appear to 

have been, in practice, overlooked or neglected in certain proceedings before the Pre-Trial 

Chamber. They refer to the speediness of the dismissal of the motion for disqualification of a 

Judge in this case and the decision on the appeal in the case of Kaing Guek Eav. They submit 

that this decision appears to be reasoned, logical, and fully comprehensible, but some factual 

findings which they specified seem to suggest that opinions have already been formed on core 

issues in the case. 4 They further urge the Pre-Trial Chamber to respect the presumption of 

innocence in its language. 
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11 .  Both the adversarial hearing and the opportunity to appeal its outcome, give the Charged Person 

the possibility to have the lawfulness of his detention reviewed by a court, a right provided for 

by article 9 of the International Covenant on Civil and Political Rights ("ICCPR").5 Moreover, 

article 9 of the ICCPR requires that such review is 'without delay'. It is therefore not understood 

how the Co-Lawyers can conclude that the speediness of making a decision leads to neglecting 

or overlooking fundamental notions of fair trial. 

12. The 'fact finding' referred to by the Co-Lawyers in a previous case dealt with by the Pre-Trial 

Chamber is related to the presented evidence and the position of the Charged Person in that 

case. Decisions of fact in one case provide no decision in respect of another case. The Co­

Lawyers submitted conclusions on facts determined in a previous case without reference to the 

reasoning of the Pre-Trial Chamber and, in so doing, failed to disclose the context. Each case 

before the Pre-Trial Chamber is determined upon the evidence before it in that case. In the 

instant case, the Pre-Trial Chamber will do the 'fact finding' by examining the presented 

evidence and the position of the Charged Person and the other parties in respect of this 

evidence. There can therefore be no conclusion that the right to a fair trial of the Charged 

Person will be overlooked or neglected by the predetermination of facts. 

IV. EXAMINATION OF THE PROCEDURE OF THE CO-INVESTIGATING 

JUDGES PRIOR TO THE ORDER BEING ISSUED 

13. According to Rule 63(1) of the Internal Rules, the Co-Investigating Judges may order the 

provisional detention of a Charged Person after an adversarial hearing. Internal Rule 63(1) 

provides: 

The Co-Investigating Judges may o rde r the P rovisional Detention of a Cha rged Pe rson 

afte r an adve rsa rial hea ring. If the Cha rged Pe rson does not yet have the assistance of a 

lawye r, he o r  she shall be advised of the right to a lawye r as p rovided by R ule 2 l(l)(d ). 

The Cha rged Pe rson has the right to a reasonable pe riod in o rde r to p repa re his o r  he r 

defence. D uring the hea ring, the Co -Investigating Judges shall hea r the Co-P rosec uto rs, 

the Cha rged Pe rson and his o r  he r lawye r. At the end of the hea ring the Co ­

Investigating Judges shall decide on P rovisional Detention . If P rovisional Detention is 

decide to o rde r P rovisional Detention they shall iss ue a Detention O rde r. 6 
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14. A question raised by the appeal is whether the Charged Person's  decision to proceed wTt� i�e
� 

4 
adversarial hearing without the assistance of a lawyer may be regarded as a legally valid waiver 

of the right to legal assistance. 

15. The Pre-Trial Chamber notes that the Co-Lawyers of the Charged Person and the Co­

Prosecutors have different interpretations of the facts relating to the waiver given by the 

Charged Person during his Initial Appearance and adversarial hearing according to the records 

of the Co-Investigating Judges. During an in camera hearing, the Pre-Trial Chamber viewed 

parts of the video-recording of this initial appearance and adversarial hearing that related to this 

waiver.7 The Pre-Trial Chamber has seen that neither the interpretation of the events by the 

parties nor the written records provide a complete picture of what actually occurred in this 

context. 8 The Pre-Trial Chamber therefore relies on the video-recordings that were viewed in 

court and sets out the transcript of what was heard through interpretation during the hearing.9 

The Pre-Trial Chamber will use this information as evidence of what happened during the 

hearing in deciding on the validity of the given waiver. 

The Initial Appearance 

You Bun/eng: Now you haven 't got a lawyer yet, yes? Do you want to have a lawyer or 

not? So this is your right. 

Nuon Chea: I would like to tell you that. . .  

Khmer - English Interpreter: The interpreter could not really hea r, because with the 

background sound. We will t ry  our best to interpret. 

[The French - English interpreter takes over] 

Nuon Chea: If the tribunal obliges me to have a lawyer then . . .  

French -English Interpreter: this was inaudible. 

[The Khmer - English interpreter proceeds] 

You Bun/eng: Here the court has not anything to compel you . If you really think you 

can defend yourself, then the court does not oblige you to have a lawyer. But if you 

would like to have a lawyer, then you can choose a lawyer at your own choice. Or you 

may need a lawyer. If you don 't have money to a fford, to hire a lawyer then we have 

the ser vice ready to o ffer to you. 

Nuon Chea: I already told you, the K hmer lawyer. His name is already proposed but he 

is now in Battambang. 
�:::.=;� ..... 

Decision on Appeal against Provisional Detention Order ofNuon Chea. 5/28 Downloaded from WorldCourts | worldcourts.com



00172912 002/19-09-2007 -ECCC/OCIJ (PTCO 1) 

You Bun/eng: Mr. Son Arun? Q HIS 4 
Nuon Chea: Yes. He is the Cambodian lawyer, but for the foreign lawyer I don 't know 

his name yet. 

You Bun/eng: So now, for Mr. Son Arun, do you want him now? 

Nuon Chea: Yes. 

You Bun/eng: Have you met Mr. Son Arun before. 

Nuon Chea: We met, but I can not recognize him. 

You Bunleng: So this means that you already asked him to be your lawyer and he said 

that he would be your lawyer . 

Nuon Chea: He said actually that he would come tomorrow, he is now in Battambang . 

Marcel Lemonde: So this means that you have selected a Khmer lawyer Mr. Son Arun 

but for the foreign lawyer you will choose him at a later date. What do you think? So 

because you can talk with your national lawyer to make sure you can contact with the 

foreign lawyer. But here we have the Defence Su pport Section which you can also seek 

assistance. 

Nuon Chea: When Mr. Son Arun comes, I will discuss this with him, so that I can also 

choose a foreign lawyer to defend my case. 

You Bunleng: So your Khmer lawyer is Mr. Son Arun and you said that you will 

discuss with Mr. Son Arun to choose another lawyer, the foreign lawyer. 

Nuon Chea: I have no resources to hire a lawyer. 

The video-recording shows that Judge You Bunleng is talking , but this is not 

inter preted during the hearing. 

You Bun/eng: The question concern ing lawyer I already asked . So the next . . .  I already 

informed the information on the charges. And in the proceedings, the proceeding is 

recorded. Another right if, when the court asks questions, so during the investigation 

there will be inter view, so you have the right to remain silent . And if you want to make 

any comment or statement, you can do so. And you have the right to consult with a 

lawyer. Since you ha ven 't got the lawyer here. We would like to clarify that when in 

the inter view phase, at all times you can ask to the Co -Investigating Judges to 

investigate to issue an order or warrant or to feel any investigation tasks if you feel it is 

im portant. This means that during the proceedings, if you have the lawyer you can 

discuss with your lawyer. In some points you may see that it 's deemed im portant, then 

you can ask to the Investigating Judges to hel p collect evidence that are in favor of yo��� 

These rights are preser ved and the decisi�n of course will be made by the Judg� 
Marcel Lemonde: Because your lawyer Is not here today , would you hke to 'l:< , .�; �"" • � 

.::n { :--' ,�:·�" ':<·\�)-;., .. statement in regard to the charges against you or the facts against you? 1 ':" ft'i f3 :tr·�; �'1-iil w I :;3 \t;. \ (.\ · ,. :,, ... , , ;Vj.;ri c:: 

Nuon Chea: I would like to make some statement aga inst these charges. �\ � S"(:\:�t:��j/j�1(f_l �I � �· f-, �-.___, �· .. "'"\ /,_. .. ::?; _l ··� ... '--:.- c 'II· c..'·:..,-.,.. •• '{;:; ".u 
��:rr�.t;::��;i��;�:· c 

�--·---
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You Bunleng: I th ink probably there will be some kind of a m is understand ing, I may 0 1 I I S' 4-
l ike to clar ify .  Just now I informed yo u abo ut yo ur r ights . Dur ing this In it ial 

Appearance and after th is I w ill anno unce, not ify abo ut the info rmat ion or the 

poss ibility of Prov is ional Detent ion, beca use in this In it ial Appearance and yo u haven 't 

got the lawyer, the cont in ued proceed ings whether yo u w ill be deta ined or not . What 

wo uld yo u l ike to comment on ifyo u don 't have yo ur lawyer with yo u. 

Marcel Lemonde: So beca use we cond uct the Adversar ial Hea ring, wo uld yo u l ike to 

make a statement? 

Nuon Chea: Now? 

[The French -Engl ish interpreter takes over] 

Marcel Lemonde: If yo u wo uld l ike to make a statement, th is wo uld be the time to do 

it . We are go ing to record them. 

[The Khmer- English interpreter proceeds] 

Nuon Chea: I wo uld l ike to make a statement now . 

You Bunleng: So after yo ur statement, the j udges w ill have to d isc uss, w ill have an 
adversarial hearing to decide or to r ule on the poss ib il ity of prov isional detent ion . In 

th is regard, do yo u th ink yo u w ill wa it unt il these k ind of hear ing can take place or do 

yo u th ink that the hear ing can be cond ucted soon, or in a few more m in utes. 

Nuon Chea: To contin ue on what matter? 

You Bun/eng: Just now yo u sa id yo u have a lawyer, b ut the lawyer is not here . So the 

next proceed ing, after the in itial hear ing, when yo u have been not ified abo ut yo ur 

r ights and charges aga inst yo u, next we w ill d isc uss abo ut the cond itions or possib il ity 

of the cond it ions of detention and w ith the pa rt ic ipation of the Co -Prosec utors as 

req uested. Yo u can respond to them . If yo u don 't have a lawyer yo u can also do so, or 

if yo u have a lawyer yo u can st ill respond . In that sit uat ion, the j udges w ill make a 

dec is ion of the poss ib ility of Prov is ional Detent ion. So do yo u want to wa it until yo u 

have yo ur lawyer here or do yo u want to proceed these proceedings? 

Nuon Chea: Of co urse I want to cont in ue these proceed ings on my own . 

Marcel Lemonde: So to p ut it more clearly, yo u have to be info rmed abo ut yo ur rights . 

Beca use there w ill be the adversar ial hear ing where there will be part icipation from the 

Co -Prosec utors of the Extraord inary Chambers in the Co urts of Cambod ia and yo u 

sho uld also know that yo u have the r ight to have a lawyer and w ith the lawyer, he w ill 

be able to defend yo u. 

Nuon Chea: Yo u mean the lawyer be . .. the hear ing w ill be cond ucted in 2 4  ho ur..:;.s�o!!!=;::::::� 
j ust in the next few m in utes . 

Marcel Lemonde: Since yo ur lawyer cannot participate in these proceed in 

can only be here tomorrow, so if yo u wa it unt il yo ur lawyer comes to the 

hearing can only be cond ucted from tomor row. 

Nuon Chea: I don 't have any problem or any secrets to h ide . 
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You Bun/eng: So a re you su re, because in o rde r not to m isunde rstand, in o rde r to not 

say that the cou rt fa iled to tell you about you r r ights, I would l ike to clar ify aga in the 

Judges already ra ised that we w ill conduct an Adversar ia l  Hear ing w ith the 

part ic ipat ion of the Co-Prosecutors and you can res pond to them w ith your own 

statements and if you have a lawye r, the lawyer can ass ist you in th is res ponse also . If 

you th ink we can conduct a hea ring now w ithout a lawye r, it is you r own right. And if 

you need a lawye r, so it has to be adjourned and then tomo rrow, when the lawyer 

comes, then the cou rt can cont inue. So I would l ike to finally c la rify that whe ther the 

hear ing can be conducted now, o r  can we wa it unt il your lawyer come, because you 

haven 't got your la wyer he re. Adversa rial Hear ing can cont inue now. 

Nuon Chea: I th ink we can have it conducted now . But now I can go ahead on my own. 

A lthough my lawye r is not ava ilable today, I st ill want the debate to be held today . 

The Adversarial Hearing 

You Bun/eng: Let the proceed ing cont inue. The com pos it ion of the Judges, in th is 

Adversa rial Hea ring as I al ready info rmed, me myself and Judge Marcel Lemonde. 

Now I would l ike to info rm the new com pos it ion who are Co-P rosecutors . Mrs. Chea 

Leang the nat ional Co-Prosecuto r and M r. Robe rt Pet it, the fore ign Co-Prosecuto r. Th is 

Adver sar ial He aring is a imed to cons ider the po ssib il ity of Prov isional Detent ion . You 

stated that you do not need a lawye r today and you could defend you rself. And the 

lawye r that you need w ill come on board in the proceed ings at a late r stage . So to 

cons ide r in rega rd to th is matte r, I would l ike to g ive th is role to the Co-Prosecuto rs to 

show the ir request o r  suggest ions . In rega rd to the poss ib il ity of P rov is iona l Detent ion. 

Chea Leang: Thank you, I would l ike to make a c omment in regard to, as stated in the 

Int roducto ry Subm iss ion ofthe Co-P rosecuto rs .  As Co-Prosecuto rs, we Co-Prosecutors 

wou ld l ike to have some mo re t ime to rev iew the matter . Because the Co-P rosecutors 

have not fully pa rt ic ipated from the ve ry beg inn ing, so w ith these 5 m inute s 

not ificat ion it is rathe r short t ime to unde rstand the deta il of the matte r. 

Po int numbe r two, we request that the Judges shou ld inform th is Adversa ria l  Hea ring 

c learly to the Charged Person. Because in the record he says that he needs h is lawyer. 

As the name al ready listed in th is record. When he already unde rstands that th is 

Adve rsar ial Hear ing proceed ing, he does not need a lawye r. So make su re he 

unde rstand th is Adve rsar ial Hea ring matte r, because it is the matte r of cons iderat ion of 

the Co-Prosecuto rs. I would l ike to make su re that he is we ll info rmed about 

of the Adve rsar ial Hear ing and h is r ight of hav ing a lawye r. Because judges 

dec is ion . 

Dec is ion on A ppea l aga inst Pr ov is iona l Detent ion Order ofNu on Chea. 
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You Bun/eng: Because t he Co-Prosecutor has submitted t his su ggestion. Mr. Nuon 

C hea has already cla ri fied a fter t his Initial hearin g. Mr. Marcel Lemonde already 

ex plained once about t his Adversarial He arin g. And about t he consequence or t he result 

of t he possibility of t he decision in re gard to t he Provisional Detention, it has already 

been clari fied, es pecially in re gard to t he ri ght to have t he lawyer or not. And if you 

need to have a la wyer here, t han t he jud ges also stated clearly t hat t he Adversarial 

Hearin g could be adjourned to tomorrow. But you stated clearly t hat you don 't need a 

lawyer now, because you can defend t he matters by your own. So w hat I said just now, 

is t hat w hat you have been told? 

Nuon Chea: I don 't need a lawyer now, but tomo rrow my lawyer come. In general, I 

need a laywer, but now my law yer is not here. 

You Bun/eng: Because t his relates to t he possibility of Provisional Detention, t hou gh 

Jud ge Lemonde already clari fied t his and I also ex plained to you do you understand 

t hat? So I would like to ex plain a gain to you, after t he I nitial A ppearance, would you 

like to have a lawyer. Because, in t he Adversa rial Hearin g t hat to be conducted will be 

considered t he possibility of Provisional Detention. 

Nuon Chea: I need a lawyer, I already pro posed t he name. For a forei gn lawyer, I don 't 

know his name yet. I only know t hat Mr. Son Ar un t he national lawyer. 

Marcel Lemonde: I like to ex plain to you t hat eve ryone here understands t hat you can 

wait, because it is your interest, you can wait until your lawyer comes, so t hat t he 

Adversarial Hea rin g can be conducted, because in that hearin g it is about t he possibility 

of Provisional Detention but if you can defend yoursel f here in t his process wit hout a 

lawyer, t hen we can continue. 

Nuon Chea: I would like to clarify t hat I can defend t he case on my own now, but from 

tomorrow onw ards, w hen t he lawyer comes, I will need his assistance. For t he 

International Co-Lawyer I will seek advice from my national lawyer. 

16. Internal Rule 63(1) does not specifically mention the possibility of a waiver, in contrast to Rule 

58(2) of the Internal Rules , relatin g to interviews of a Charged Person. Rule 58(2) provides in 

relevant part: 

A C har ged Person s hall only be questioned in t he presence of his or her lawyer, unless 

t he C har ged Person waives t he ri ght to t he presen ce of a lawyer, in a se parate written 

record si gned by t he C har ged Person, included in t he case file. The waiver s hall be 

recorded pursuant to Rule 25 . [ . . .  ]10 
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Charged Person. An adversarial hearing gives the Charged Person the opportunity to respond to 

the request of, and the arguments made by, the Co-Prosecutors. An interview is held as part of 

investigations by the Co-Investigating Judges to find the truth and therefore aimed at obtaining 

a statement from the Charged Person, a statement that could be used as evidence against him. 

While Rule 58 of the Internal Rules may be interpreted to apply to any questioning of a Charged 

Person, irrespective of the procedure, it does not apply in this case, since the Charged Person 

was not questioned during his adversarial hearing. 11 Thus the requirements of Rule 58 of the 

Internal Rules for a waiver of the right to a lawyer to be separately recorded in writing signed 

by the Charged Person do not apply in this case. 

18 .  The Pre-Trial Chamber finds that the possibility of the waiver of the right to a lawyer during the 

adversarial hearing can be inferred from Rule 63(1). According to this Rule, a Charged Person 

without a lawyer shall be advised of his right to have one and can therefore waive this right. 

19. The Trial Chambers of the International Criminal Tribunal for the Former Yugoslavia ("ICTY") 

and the International Criminal Tribunal for Rwanda ("ICTR") have both examined the validity 

of waivers of the right to a lawyer. 12 The Pre-Trial Chamber observes that the Tribunals applied 

different criteria for the waiver in different stages of the proceeding. 

20. In Bagosora, the Trial Chamber of the ICTR considered that, to be effective, a waiver should be 

voluntary and unequivocal. 13 In this case, Bagosora, as a suspect, waived his right to a lawyer 

during questioning. 

21 . With regard to the requirement that the waiver must be unequivocal, the Trial Chamber 

considered that "the waiver must be shown 'convincingly and beyond reasonable doubt' .  It must 

be express and unequivocal, and must clearly relate to the interview in which the statement in 

question is taken". 14 

22. The Trial Chamber pointed out that according to national jurisdictions, a waiver cannot be 

voluntary unless a detainee knows of the right to which he is entitled. 15 The Trial Chamber 

furthermore observed that "to be so informed, the suspect must be informed that the right 

Decision on Appeal against Provisional Detention Order ofNuon Chea. 10/28 Downloaded from WorldCourts | worldcourts.com
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me u es t e ng t to t e prompt assistance o counse , pnor to an unng any questwmng. y 

implication that the right is conditional, or that the presence of counsel may be delayed until 

after the questioning, renders any waiver defective".16 

23. The Trial Chamber of the ICTY was faced with a different situation in the case of Krajisnik. In 

this case, the accused requested to proceed with his trial, unrepresented by counsel. The Trial 

Chamber considered that "before a request [to proceed unrepresented by counsel] may be 

addressed on its own terms, both the law and common sense indicate a preliminary inquiry to 

determine whether the request is unequivocal, informed and intelligent". 17 Although the Trial 

Chamber did not link these requirements specifically to the waiver of the right to a lawyer, the 

Pre-Trial Chamber observes that U.S. case law referred to by the Trial Chamber does. 18 The 

Pre-Trial Chamber therefore considers that the Trial Chamber's  inquiry and the applied 

requirements relate to the waiver of the right to a lawyer. The Pre-Trial Chamber observes 

however, that Krajisnik's 'waiver' was made in the trial stage. 

24. The Trial Chamber of the ICTY subsequently considered that 'equivocal' means "unclear in 

meaning or intention; ambiguous. [ . . .  ] A request which is formulated conditionally, or in the 

alternative, may lack nothing in clarity. But where a court is not persuaded that the applicant 

actually desires the alternative of self-representation [ . . .  ] the court has little choice but to find 

the request unclear in meaning or intention, ambiguous, and therefore equivocal". 19 

25. The Trial Chamber noted, with regard to the requirements of 'informed' and 'intelligent' ,  that it 

was initially of the view that those requirements were not met. The request was uninformed 

"especially as to the financial and practical consequences of such decision" and unintelligent "in 

the sense that the Accused had not made a rational appreciation of the burden of conducting a 

16 Bagosora Decision, para. 17. 
17 Krajisnik Reasons, para . 5. 
18 See Krajisnik Reasons. The Trial Chamber explains the requirements in its notes. Note 6 mentions that "The inquiry 
is also a staple of the case-law referred to in the second section of these reasons". In this second section the Trial 
Chamber considers in paragraph 23 that "the Appeals Chamber has held that an accused has a presumptive right to self­
representation.[ . . .  ] In reaching this conclusion, the Appeals Chamber relied not only on the words of the Tribunal's 
Statute but also on the US case of Faretta v. California. This case had been relied on also by the Trial Chamber from 
which the appeal originated. Faretta was hailed by the Trial Chamber as "the classical statement of the right to self­
representation," and the Appeals Chamber agreed". In Faretta v. California, (1975) 422 U.S. 806, the U.S. Supreme 
Court held, referring to its judgment in Johnson v. Zerbst, 304 U.S. 458 (1938) that "in order to represent hi:;m�se:= l�� ..... 
accused must "knowingly and intelligently" forgo those relinquished benefits". In Johnston v. Zerbst the 6 t e 
considered at 464-465 that "The Sixth Amendment withholds from federal courts, in all criminal proc ".. ., • t:.,. 
power an� au�hori� to deprive an accused of his life or liberty unle�s he has or 

_
waives the assist�nce �}W�Sf.�f����;>��· 

Th� constitutiOnal nght of� accu�ed to ?e represe�ted_ by counsel mvok�s, of rtse�f, the pr�tectwn J! ���1fu�� �\;� \ ·7(-J 
wh�ch the accus�d� �hose hfe or l

_
Ibe:tY IS at stake-Is. ":Ithout counsel. T�Is pr?tect�g duty rmpose .�� ftlf-�pas,�J1�:; .. , �\"�� � 

werghty responsrbrhty upon the trial JUdge of determmmg whether there rs an mtelhgent and comp � ��'. '<�J['i.tJ)/ th)ip�/,/ ff;:.: 
accused". � · 0 �".!-'"'�'·:s-;:-· .. (; .;;;� 
19 . .. • \ �-:l-. . C' --. ----� ,.:.··. ' :�j Krapsmk Reasons, para. 6. -�1 .. _ . .;C >\' (...···.;./ <F:'/1 �.,.$:-� ........ __ ..... \"'·�X��/ t.1? CH�.M'P0>;;<> 
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large criminal case from the confines of the UN detention centre, and of the salient and hidden 

dangers of such a choice". 20 

26. Although the Trial Chambers of the ICTY and ICTR used different wording, they factually 

applied the same requirements. The Pre-Trial Chamber infers from these decisions that, for a 

waiver to be valid, it should be unequivocal and voluntary. To be voluntary, a waiver should be 

informed, knowing and intelligent. 

27. The Pre-Trial Chamber is of the view that the Trial Chambers applied the requirement of an 

unequivocal waiver in similar ways and will in this case apply their interpretations. 

28. With regard to the requirement of voluntariness, the Chambers applied different standards. 

Where in Bagosora it was held sufficient to inform a suspect of the right to a lawyer, in 

Krajisnik a higher standard was applied, requiring information on financial and practical 

consequences of proceeding without a lawyer, before an intelligent decision could be made. 

29. In this respect, as mentioned above, the cases dealt with waivers in different stages of the 

proceedings. In Bagosora the waiver was related to the questioning of a suspect; in Krajisnik 

the waiver was related to the exercise of the right to self-representation. 

30. The Pre-Trial Chamber finds that the stage of the proceedings determines the information 

required to constitute an informed waiver. In the case of questioning, it is clear that proceeding 

without a lawyer could result in incriminatory evidence being elicited improperly. 

31. In order to knowingly and intelligently waive the right to a lawyer, the Charged Person must be 

able to make a rational appreciation of the effects of proceeding without a lawyer. 

32. An adversarial hearing is necessary before ordering provisional detention. The adversarial 

hearing gives a Charged Person the opportunity to respond to the Co-Prosecutors' request to 

have such an order issued. After hearing the submissions of the parties, the Co-Investigating 

Judges may order the provisional detention of the Charged Person. 

whether he required a lawyer. The Co-Investigating Judges furthermore info 

Person of the purpose of, and procedures during, the adversarial hearing an 

20 Krajisnik Reasons, para. 8. 
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interest to proceed with a lawyer. The Pre-Trial Chamber therefore finds that the waiver of the 

Charged Person was informed. 

34. Although the charges faced by the Charged Person in this case are of a complex nature, he 

waived his right to a lawyer during the adversarial hearing. At this moment, there is no 

information in the Case File, including in the video-recording of the hearings of the Co­

Investigating Judges, and nothing presented by the Co-Lawyers, that leads to the conclusion that 

the Charged Person is hampered by his old age or his medical condition in making decisions. 

35. During the appeal hearing, the Co-Lawyers submitted that the Charged Person had told the DSS 

prior to the Initial Appearance that he was not fit to proceed. According to the redacted DSS 

meeting notes, submitted by the Co-Lawyers after the hearing, the DSS informed the Charged 

Person that he could ask the Co-Investigating Judges to delay the proceedings. The Charged 

Person subsequently requested the DSS to persuade the Co-Investigating Judges to give him 

time to rest. The meeting notes mention that the DSS advised the Office of the Co-Investigating 

Judges of this request by telephone . .  

36. The Pre-Trial Chamber observes that the DSS meeting concluded at  1:00 pm and the Initial 

Appearance commenced at 2:40 pm. During the hearings, according to the video-recording, the 

Charged Person did not ask the Co-Investigating Judges to adjourn, despite being offered this 

possibility with respect to the adversarial hearing. This opportunity to adjourn was not seized by 

the Charged Person. Furthermore, the Charged Person did not mention to the Co-Investigating 

Judges that he was not feeling well, nor was this mentioned by the Co-Investigating Judges. The 

Pre-T.Jial Chamber therefore finds that there is no evidence that the Charged Person was unable 

to give a valid waiver due to his physical condition. 

37. The Pre-Trial Chamber considers that the Charged Person, who is educated and who in the past 

held a high political position, armed with the information provided as mentioned above and 

within the context of the adversarial hearing, had a rational and fully informed appreciation of 

the consequences of proceeding without a lawyer. 

The Pre-Trial Chamber finds that these assertions demonstrate that the Charg 

to waive his right to a lawyer and that this decision was unequivocal. 
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39. In conclusion, the Pre-Trial Chamber finds that, when taking the requirements of the waiver and 

the circumstances of this case into account, the Charged Person's waiver was unequivocal and 

voluntary, and therefore valid. 

40. In the context of the adversarial hearing, the Co-Lawyers also assert that additional rights were 

violated, in particular the Charged Person's rights to an adversarial hearing, to a reasonable 

period of time to prepare his defence, to remain silent and to the equality of arms. The Pre-Trial 

Chamber notes that during the adversarial hearing, the Charged Person was not questioned, but 

was given the opportunity to respond to the request of the Co-Prosecutors, an opportunity he 

seized. There was no questioning and this was not the purpose of the meeting. The mention of 

his right to remain silent was therefore not necessary. Furthermore, the Charged Person was 

given the opportunity to read the documents submitted by the Co-Prosecutors in support of their 

request, an opportunity that he did not take. Even so, the Charged Person did not find it 

necessary to delay the adversarial hearing when this was offered to him, rather he expressly 

wished to proceed. The Pre-Trial Chamber therefore finds that none of these additional rights 

have been violated. 

V. EXAMINATION OF THE CONDITIONS WHICH HAVE TO BE MET ACCORDING 

TO RULE 63(3) OF THE INTERNAL RULES 

41. Rule 63(3) of the Internal Rules provides: 

Th e Co-Inv estigating Judg es may ord er th e Provisional Det ention of th e Charg ed 

P erson only wh er e  th e following conditions are m et :  

a )  th er e  is w ell found ed r eason to b eli ev e  that t he p erson may hav e committ ed th e 

crim e or crim es sp eci fied in th e Introductory or Suppl em entary Submission ; and 

b )  th e Co-Inv estigating Judg es cons id er Provisional D et ention to b e  a n ec essa ry 

m easur e to: 

i )  pr ev ent th e Charg ed P erson from ex erting pr essur e on any witn ess es or 

Victims, or pr ev ent any collusion b etw een t he Charg ed P erson and accomplic es 

of crim es falling within th e jurisdiction of t he ECCC ; 

ii ) pr es erv e evid enc e or pr ev ent th e d estruction of any evid enc e; 

iii ) ensur e th e pr es enc e of th e Charg ed P erson during th e proc eedings ; 

iv ) prot ect th e s ecurity of th e Charg ed P erson ; or 

v )  pr es erv e public ord er .  
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42. In order to decide if the grounds for provisional detention as set out in Rule 63(3) are met, the 

Pre-Trial Chamber has taken into account the written and oral submissions of the parties, the 

evidence they have submitted by right and by leave and the whole Case File of the Co­

Investigating Judges up to the date of the hearing. 

a. Well founded reason to believe that the Charged Person Nuon Chea may have committed the 

crime or crimes specified in the Introductory Submission (Internal Rule 63(3)(a)) 

43. The Pre-Trial Chamber observes that the Internal Rules do not explain what constitutes well 

founded reason. In this regard, the Pre-Trial Chamber notes that the French version of the 

Internal Rules uses "raison plausibles" for the term "well founded reason", a term that 

corresponds with the term used in Article 5 of the European Convention of Human Rights. This 

article provides, inter alia: 

Tout e perso nne a droit a Ia libert e et a la s firet e. Nul ne peut etre priv e de sa libert e, 

sauf dans les cas suiv ants et selon les voies l egales : 

c )  s 'il a et e arr et e  et d etenu en vue d 'etre conduit devant l 'autorit e judiciaire 

comp etente, lorsqu 'il y a des raisons plausibles de sou ps:onner qu 'il a commis 

une infraction ou qu 'il y a des motifs raisonnables de croire a Ia n ecessit e de 

1' emp echer de co rnrnettre une infraction ou de s '  enfuir a pr es 

l 'accomplissement de celle-ci. 

44. The European Court of Human Rights ("ECHR") has consistently held that: 

[ . . .  ] !'existence de soup s:ons plausibles pr esuppose celle de faits ou renseignements 

pro pres a persuader un observateur objectif que l 'individu en cause peut avoir accom pli 

!'infraction. Ce qui peut passer pour "plausible " d epend toutefois de l 'ensemble des 

circonstances.21 

45. In the recent decision of the Pre-Trial Chamber of the International Criminal Court ("ICC") in 

the case of Ahmad Muhammad Harun ('Ahmad Harun') and Ali Muhammad Ali Abd-Al-

21 CED H (EC HR), Affaire Fox, Campbell et Hartley v. Royaume-Uni, 30 August 1990, para. 32. 
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Th us, in int erpr eting and applying th e expr ession "r easonabl e  gro unds to b eli ev e", th e 

Chamb er will b e  g uid ed by th e "r easonabl e s uspicion" standard und er articl e S(l)(c ) of 

th e European Convention on Human Rights and th e j urispr ud enc e of th e Int er ­

Am eric an Co urt of H uman Rights on th e fundam ental right to p ersonal lib erty und er 

articl e 7 of th e American Convention on Human Rights.22 

C-tlt�Jt 

46. The Pre-Trial Chamber will, as the ICC has done, interpret the words "well founded reason" by 

seeking guidance in the above-mentioned jurisprudence of the ECHR. This means that the Pre­

Trial Chamber has to decide whether facts or information exist which would satisfy an objective 

observer that the person concerned may have committed the offence. 

47. Rule 63(3)(a) of the Internal Rules requires furthermore that this well founded reason is related 

to the belief that the Charged Person "may have committed the crime or crimes as specified in 

the Introductory Submission". In accordance with Article 29 of the Law on the Establishment of 

the Extraordinary Chambers in the Courts of Cambodia of 27 October 2004, the term 

'committed' includes planning, instigating, ordering, aiding and abetting, or committing and 

superior criminal responsibility. 

48. The Pre-Trial Chamber notes, in order to ensure that the investigation is not compromised, that 

in this public decision it will not set out the evidence related to the specific alleged crimes in the 

Introductory Submission or the contextual elements of the charged crimes. After an examination 

of the Case File, the Pre-Trial Chamber is satisfied that there is well founded reason to believe 

that the specific alleged crimes mentioned in the Introductory Submission may have been 

committed in the context of an international armed conflict and/or as part of widespread and 

systematic attacks on discriminatory grounds. The Co-Lawyers did not contest the alleged facts 

set out in the Introductory Submission, rather they contested the alleged involvement of the 

Charged Person in respect of such matters. 

49. In relation to the responsibility of the Charged Person, for the specific alleged crimes mentioned 

in the Introductory Submission, the Case File contains, amongst other documents, several 

statements of the Charged Person Kaing Guek Eav. In his interview with a representative of the 

UNHCR , he reportedly stated that : 
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th e p erson who d ecid ed on ev ery task, and esp ecially in s ec urity work his rol e was to 

coordinat e b etw een S-21 and each of th e Zon es. So with r egard to s ec urity work as w ell 

as int ernal Party work, N uon Ch ea was abov e Son Sen, altho ugh th e p erson who did th e 

fig urin g o ut hims elf and l ed thin gs dir ectly was Son Sen".23 

"Q uestion 5 :  on th e distinction b etw een N uon Ch ea and Son Sen in cas es r elatin g to S-

21 . As I hav e alr eady mad e cl ear, N uon Ch ea was th e bi g shot. Son Sen was his 

und erlin g for figuring o ut ov erall s ec urity matt ers thro ugho ut th e co un try and not only 

j ust in S-21 . [br eak in tap e] . . .  In th e first cas e, was that Pol Pot iss ued a vi ew on 

r ectifyin g th e work m ethods of N uon Ch ea and Son Sen. Th e s econd cas e was th e cas e 

ofth e  arr est of Chho uk, th e Chairman of East Zon e  Sector 24. N uon Ch ea and Son Sen 

r eport ed this matt er to Po l Pot. I d on 't know how many tim es to get Pol Pot to tak e up 

th e Chho uk probl em for . . .  and to conv en e  a m eetin g to mak e a d ecision on it. I had 

cl ear knowl ed ge of this wh en Son Sen ord er ed me to compil e th e doc um entation. I 

kn ew cl early b eca us e  Son Sen had m e  pr epar e th e doc um entation, th e en emi es '  

r espons es [ . . .  ] aft er th e  m eeting Son Sen told m e  that Sao Ph eum was cont ent b eca us e  

h e  had b een convinc ed that Chho uk was an en emy. [ . . .  ] Th er efor e, in ord er to mak e 

Sao Ph eum willing, mayb e N uon Ch ea wasn 't . . . to mak e th e arr est, so h e  int erv en ed 

with Pol Pot to get him to p ers uad e Sao Ph eum . . . .  ".24 

"In th e last months, in lat e 1 978. I don 't r em emb er how many h undr eds th er e  w er e, b ut 

th ey w er e  mostly combatants from th e East Zon e  army, and N uon Ch ea said [th er e  

w er e  so many ] that th er e  was no n eed to int errogat e th em, just smash th em" [ . . .  ] No 

s uch ord er had ev er b een r ec eiv ed b efor e, nor had w e  ev er work ed this way b efor e [ . . .  ] 

Th er e  w er e  both civilians and soldi ers" .25 

"I was p ut into s ervic e to photo graph c ertain p ersons aft er th ey had b een kill ed. [ . . .  ] 

[Fr ench voic e:] Th e ord er cam e from N uon Ch ea? [ Duch:] Y es" ?6 

50. In his interview with Nate Thayer, Kaing Guek Eav reportedly stated: 

"Aft er lib eration in 1 975,  Pol Pot said: 'W e m ust prot ect o ur party and co untry by 

findin g  th e en emi es within th e party. W e  ar e not stron g eno ugh to attack th e en emi es 

from o utsid e, so w e  m ust d estroy th em from within '. First w e  arr est ed th e p eopl e in th e 

23 English translation of an interview with Kaing Guek Eav by UNHCR, 4-6 May 1999, as compil 
as of 3 July 1999 (ERN: 00002494-00002557) ("UNHCR interview with Kaing Guek Eav"), p. 1. 
24 UNHCR interview with Kaing Guek Eav, p. 3, 4. 
25 UNHCR interview with Kaing Guek Eav, p. 9 and 10. 
26 UNHCR interview with Kaing Guek Eav, p .  11. 
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the work. Pol Pot ne ver directly ordered the killings. NUON Che a  w as alw ays cruel 

and pom pous. He never ex pl ained to the c adre , he only ordered them. " 

"Vorn Vet and Ch ay Kim Hour were ordered killed by N UON Che a". 

"N UON Che a  ordered me to burn their bodies with tyres to le ave no bones ". 

"The decision to kill were m ade not by one m an, not just Pol Pot, but the entire centr al 

committee . Nuon Che a, he w as the princi pal man for the killings. Pol Pot w as 

interested in milit ary str ategy. Khieu Sam ph an did not h ave the right to decide who to 

arrest and order killed ". 

"Pol Pot knew about S-2 1 ,  but did not direct it person ally. He left th at job to Nuon 

Che a  as No. 2 in the party and to Son Sen as he ad of the army and police". 

"Nuon Che a ordered 300 [Khmer Rouge] soldiers arrested. He c alled to meet me and 

s aid, 'Don 't bother to interrog ate them -just kill them ' And I did ". 

"I w as c alled by N UON Che a to his o ffice and he ordered me to kill all the rem aining 

prisoners ".27 

51. In an interview conducted by the Co-Investigating Judges on 23 August 2007, Kaing Guek Eav 

stated: 

"First, let me s pe ak about the victims im prisoned at S-21 .  On the 2nd and 3rd of Janu ary 

1979 (I do not remember cle arly ), Nuo n Che a  c alled me in to receive an absolute order. 

Th at is, he required th at S-21  sm ash (kill ) all the victims. Reg arding this matter, I w as 

very terri fied. I told Comr ade Hor abou t this order ".Z8 

"Question by YBL: The orders ofNuon Che a  to sm ash on the 2nd or 3rd of Janu ary, how 

m any victims were im prisoned, and how were they sm ashed? 

Answer: The actu al number of victims, I c annot remember. To be ex act, I did not 

concentr ate on this point. I remember th at there were two c ategories of victi ms. First, 
�=�� 

the Cambodi ans ; second, the Vietn amese soldiers who h ad r aised their h ands Ill • , 1 � � f:� 
surrendered at the frontier. *•� . .;'!'�>��":'!lYe.�·:'!,}: ':o 

I ��/ -�·� �fl � \ 
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27 Nate Thayer, Far Eastern Economic Review, 1 3  May 1 999, "Death in Detail" (ERN: 00087513-0 ������:��?-� f) 
28 Charged Person Kaing Gue k Eav, Written Record of Interview of Charged Person, 23 August 2007 ��$[i£::..:;::�:� <:.."� 
002/19-09-2007-ECCC-OCIJ, Dl3), p. 3. '� C;:�\-!;i:�·"� 
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Question by ML: Were they prisoners of w ar? 

Answer: Yes. 

[ ... ] In tot al about 200 persons. [ . . .  ] I  believe th at al l of them were ki lled ". 29 

"After Nuon Che a  agreed with my request to assign Hor , about two or three months 

later , Nuon Che a  told me th at the Ch airm an at S-21 w as not me , Duch , but he , Nuon 

Che a, w as Ch airm an. I dissemin ated these words to everyone "?0 

"Answer: My power w as to c arry the words of u pper eche lon and to dissemin ate them , 

no more , no less. When S-2 1  w as first cre ated , my t ask w as to re ad con fessions and 

re port to Son Sen by tele phone every d ay. When Son Sen w as gone , I took them to tell 

Nuon Che a  once every t hree or four , or at most five d ays. As for my power , it w as to 

t ake the words of u pper echelon to dissemin ate to lower leve l and to re port about the 

confessions to u pper echelon. [ . . .  ] Nuon Che a  s aid th at I cou ld not h and le the work ".31 

52. In his Written Record of 05 September 2007, Kaing Guek Eav stated in relation to the arrest of 

the group Y8, the four persons arrested and sent to S-21 in January 1979: 

"[ . . . ] I asked Nuon Chea to kee p  the four persons for interrogat ion . And Nuon Chea 

s aid "you must be m aster of the situ ation. 

[ .. . ] Nuon Che a  decide to sm ash al l the prisoners , but allowed me to kee p those four 

prisoners by tel ling me th at "[you] must m an age the situ ation by self-m astery " which 

me ant sm ash those peo ple when necess ary. [ . . .  ] 

Question by Fr ancois Roux: Can we s ay th at Nuon Che a g ave you the orders and then 

you g ave those orde rs to your subord in ates as orders from the P arty, and these peo ple 

g ave the orders to the executors , such th at e ach person according to his level bec ame 

the person be aring direct res ponsibilities in im plementing the P arty decisions? 

Answer: Yes ".32 

"Question by ML: So, usu ally w as it re ally you who g ave order to ki ll? 

0�,� ... �t' 
Answer: Yes. I would like to c lari fy: Al l security o ffices functioned ali ke . T -�� �.fY{;·!Jt"t,· �Q � 
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3 2  Charged Person Kaing Guek Eav, Writt.en Record of Inter�.riew of Charged Person, 05 September @l�¢,�a�F.��>,. � 
002/19-09-2007-ECCC/OCIJ, Dl6) ("Wntten Record ofKamg Guek Eav, 05 September 2007"), p. 3. '<.'-� c:�l<r·f,\,::_;"'#" 
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general decision was made by the Central level. For S21 Nuon Chea clearly told me 

that all people whom were sent to S21 had to be killed. As I was in charge of S21 ,  I 

followed implemented his orders. I would like to clarify that I did not have authority 

over other security offices".33 

"Question by YBL: What were the major mistakes that were considered cause for arrest 

and being sent to S21 ?  If compared with other security offices, how were they similar 

or different? Who made the decision to arrest those people from various ministries? 

Answer: There were two types of decision-makers: for members of the Central 

Committee the decision had to be made by the Standing Committee of the Central 

Committee. For others, Nuon Chea called the Chief of the relevant unit to discuss with 

him and they made a joint decision".34 

"Question by YBL: When Son Sen was in charge, did Son Sen do the same as what 

Nuon Chea did? 

Answer: I would like to remind [you] that Son Sen was the 71h person, but Nuon Chea 

was the 2nd person. Everything had to pass through Nuon Chea even if it was in scope 

of the military. 

[ . . .  ] Nuon Chea was the superior of Son Sen".35 

C q (c;4 

53. In the Statement of the CPK to the Communist Workers' Party of Denmark of July 1978, Nuon 

Chea stated: 

"Our Party did its best and liberated Phnom Penh on 1 7  April 1975 . . .  Immediately 

after liberation, we evacuated the cities".36 

54. In his interview with Meng-Try, Nuon Chea reportedly stated: 

"Meng-Try: What is S-2 1 ?  Nuon Chea: It was established to search for the enemy of 

the country. Meng-Try: How did they search for the enemy? Nuon Chea: "Somebody 

Decision on Appeal against Provisional Detention Order ofNuon Chea. 20/28 Downloaded from WorldCourts | worldcourts.com



00172927 002/19-09-2007 -ECCC/OCIJ (PTCO 1) 

did too much. For example, we asked them to work 8 hours then they did 12  hours. We 

asked them to provide rice to people, they provided porridge for people. We asked 

them to do farming, they did not do. We fail to pay attention to the lower cadres that 

was why our regime failed".37 

55. In December 1996, Steve Heder interviewed Ieng Sary, who reportedly stated:: 

"IS: In September 1 975 there was a meeting at which it was decided what had to be 

done in order to make it impossible for Viet Nam to take over Cambodia. 

SH: So this was decided at the Standing Committee level or by the Central Committee 

as a whole? 

IS: It was only the Standing Committee, not the whole Central Committee. 

[ . . . ] Virtually all of the Standing Committee was there: Pol Pot, Nuon Chea, Sao 

Pheum, me [ . . . ]".38 

"SH: Am I right in understanding that was a Central or Standing Committee 

commission responsible for both military and security affairs: a single body, not two 

separate bodies? 

IS: Yes, one responsible for both. 

SH: And that during the five-year war period, it comprised Pol Pot, Nuon Chea, Sao 

Pheum, Ta Mok and Son Sen? 

IS: Yes".39 

C- '-t !  s-tt 

56. On 13 December 2007, Khieu Samphan was interviewed by the Co-Investigating Judges. The 

Written Record of his interview states: 

"In principle, the most important body was the central committee, but in practice it was 

the standing committee. [ . . . ] Therefore, the central committee did not have effective 

37 Interview ofKhieu Samphan and Nuon Chea by Meng-Try, 1 0  June 2006 (ERN 00000925-0 
38 Steve Reder interview ofleng Sary, 17 December 1 996 (ERN: 00003660-00003669), p. 2. 
39 Steve Reder interview of leng Sary, 17 December 1 996 (ERN: 00003660-00003669), p. 6. 
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principle of centralized democracies, the most important persons were the secretary and C... A \  ( '; Lt 
deputy secretary, who were Pol Pot and Nuon Chea".40 

57. According to the Statement of Meas Mut, former Secretary of Division 164, Meas Mut stated on 

20 July 2001: 

"I met with NUON Chea. He went everywhere [around the country] and looked at the 

situation of the people".41 

58. According to the witnesses' testimonies, the Charged Person was in a position to give orders 

and used this position to give orders to the staff of S-21, in which prison crimes were allegedly 

committed. This would satisfy an objective observer that the Charged Person may have been 

responsible for, or committed, the alleged crimes specified in the Introductory Submission in 

this stage of the investigations. 

b. Consideration of the grounds making provisional detention a necessary measure (Internal Rule 

63(3)(b)) 

i. The first and second grounds in Internal Rule 63(3)(b) provide: to "i) prevent the Charged 

Person from exerting pressure on any witnesses or Victims, or prevent any collusion between 

the Charged Person and accomplices of crimes falling within the jurisdiction of the ECCC" and 

to "ii) preserve evidence or prevent the destruction of evidence " 

59. These two grounds for provisional detention can be analysed together since they are supported 

by the same arguments. In fact, the statements made by witnesses can be considered as 

"evidence" within the meaning of Internal Rule 63(3)(b )(ii). 

60. The Pre-Trial Chamber notes that the whole Case File has been made available to the Charged 

Person, including the names of potential witnesses. Even if the witnesses have already been 

heard and have given evidence, there is still a chance that they may have to be heard later during 

further investigations and/or hearings. 
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Person destroyed 'evidence' in  the past and that he reprimanded Kaing Guek Eav for not �oiJ� S''t 
the same. The Written Record of Interview of Charged Person Kaing Guek Eav reads: 

"Question by ML: Were you blamed? 

Answer: Yes. In 1 983. 

[ . . .  ] When Nuon Chea called me to have a conversation. First, he spoke about me 

going to meet Khieu Samphan, not him. This point, I told you about this morning. 

Second, after questioning me, he blamed me saying: "Comrade you are useless. My 

documents, I smashed them all, but with you, they were left in heaps".42 

62. The Pre-Trial Chamber finds in the first place that this statement suggests that the Charged 

Person might utter threats against witnesses or try to destroy evidence in the future. Moreover, 

now the Case File contains evidence which establishes a well founded reason that the Charged 

Person occupied senior positions within the Khmer Rouge movement. The Pre-Trial Chamber 

notes that certain influence is necessarily attached to such a senior position, influence which can 

still be applied today. 

63. Furthermore, although this allegation refers to an event which occurred twenty-five years ago, 

the Pre-Trial Chamber finds that, taking the expressed fear of testifying before the ECCC by 

potential witnesses into consideration 43, this incident, if known by the victims, could adversely 

affect the willingness of the witnesses to testify if the Charged Person were released. 

64. The Pre-Trial Chamber has found that the Case File contains well founded reason that the 

Charged Person may have been responsible for the alleged crimes related to S-21. The few 

witnesses of S-21 events are crucial to the investigation and, eventually, to the trial. The Pre­

Trial Chamber concludes that provisional detention is a necessary measure to prevent the 

Charged Person from exerting pressure on witnesses or destroying any evidence. 

ii. The third ground in Internal Rule 63(3)(b): to ensure the presence of the Charged Person 

during the proceedings 
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C l.J / 'rif 65. The Pre-Trial Chamber observes that, in view of the gravity of the charges, the Charged Person 

could face a sentence of imprisonment from five years to life if he is found guilty. 

66. Although the risk of flight cannot be evaluated solely on the basis of the gravity of the crimes 

and possible sentence, the Pre-Trial Chamber observes that in this case other factors are to be 

taken into account. 

67. The Pre-Trial Chamber notes that several statements, including that of the Charged Person, 

show that the Charged Person's residence is very close to the Thai border. The Charged Person 

pointed out in this respect: "If I wanted to flee, I would have done it a long time ago. Where 

would I go? I could flee in just one step to the Thai border. It' s  near my house".44 Whether or 

not the Charged Person is in possession of a passport does not change his opportunity to cross 

the border; it only changes the way in which the border might be crossed. 

68. The Pre-Trial Chamber further observes that the Charged Person's residence is located in an 

area well known as a former Khmer Rouge centre of support. The Chamber finds it likely that 

contacts of the Charged Person in the region are well known within the border area and may 

have contacts on both sides, contributing to the Charged Person's possibilities to flee. 

69. The Co-Lawyers' assertion that the Charged Person has publicly and consistently stated his 

willingness to participate in these proceedings are, in the view of the Pre-Trial Chamber, not 

persuasive since the Charged Person has, until now, exercised his right to remain silent. 

70. The Pre-Trial Chamber considers that provisional detention is a necessary measure to ensure the 

Charged Person's presence during the proceedings. 

iii. The fourth ground in Internal Rule 63(3)(b): to protect the security of the Charged Person 

71. Taking reported threats made against Kaing Guek Eav during the first public hearing into 

consideration, the Pre-Trial Chamber finds that, after establishing well founded reasons to 

believe that the Charged Person committed alleged crimes which are related to the crimes that 

Kaing Guek Eav is charged with, this aggression could also be vented towards this�im��� 
fb � ' 

P 45 � ' .......... ' {t  erson. q. ·•".1.1\l:Y"" o 

� � ��J .. ��Ztl � 
*!�':�·�"": .::� ,;\'�: * .., P'-.�' I t/t .·�::�7.'?'1 ��l.\"J� ',)..I 

44 Teymoor Nabili, Aljazeer;z Eng/is� f!ews, 14 J�e 2007, "Meeting brother number two" (Co-Prose i. ��P..9:�.��?�«J1J l � 
to Nuon Chea's Appeal agamst ProvisiOnal DetentiOn Order of 19 September 2007, Annex B, Appen .-• �<:'\.�t·i: •. ,: ... . }/ () j fi 
45 Erika Kinetz and Yun Samean, The Cambodia Daily, 21 November 2007, "Duch faces judges in 1st tili �.Ge��.:Y:·�£1 
hearing" (Co-Prosecutors' Response to Nuon Chea's Appeal against Provisional Detention Order of 19 · .  pt�� Oe't�,:::.;.--_�it..��A;; 
2007, Annex A, Attachment A 24). ��� 
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72. With regard to the Co-Lawyers' assertion that the Charged Person has been peacefully re­

integrated into Cambodian society for almost ten years, during which time there have been no 

acts of violence in protest against his liberty or attempted acts of revenge against him, the Pre­

Trial Chamber observes that such non-interference could be placed in the context of the 

impunity that reigned for almost thirty years. Moreover, the Charged Person's house was 

already guarded.46 The necessity of these guards is an indication to the Pre-Trial Chamber that 

there has not been a peaceful reintegration as asserted by the Co-Lawyers and indeed proves 

that the Charged Person himself feared for his safety. 

73. The Pre-Trial Chamber considers that provisional detention is a necessary measure to protect 

the Charged Person's safety. 

iv. The fifth ground in Internal Rule 63 (3 )(b): to preserve public order 

74. In this appeal, the Co-Lawyers and Co-Prosecutors disagree on the scope of this ground. The 

Co-Lawyers submit that detention on grounds of public order "must be invoked only where it is 

justified by precise facts and where it is the only means of quelling an actual disturbance".47 The 

Co-Prosecutors submit that the jurisprudence cited by the Co-Lawyers to support their case, in 

particular the jurisprudence from the European Court of Human Rights, cannot be strictly 

applied in cases of war crimes, crimes against humanity and genocide before the ECCC. "A 

domestic court [ . . .  ] may be able to determine whether the release of a suspect charged with the 

commission of domestic crimes would inevitably cause public unrest in a localized area. In 

contrast, it would be nearly impossible for the ECCC to predict with any certainty whether the 

release of a person charged with the commission of international crimes inevitably would cause 

public unrest in a country of millions".48 

7 5 .  The Internal Rules do not contain an interpretation of this ground. Having reference to Article 

12 of the Agreement between the UN and the Royal Government of Cambodia concerning the 

Prosecution under Cambodian Law of Crimes Committed during the Period of Democratic 
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Kampuchea49, the Pre-Trial Chamber observes that the Statutes and Rules of the inte��f��af4-
criminal tribunals do not contain a similar ground. Article 21 (3) of the Rome Statute of the ICC 

reads: "The application and interpretation of law pursuant to this article must be consistent with 

internationally recognized human rights [ . . . ]".5° Considering the domestic resonance of this 

ground and article 21 (3) of the Rome Statute, the Pre-Trial Chamber finds it appropriate to seek 

guidance from the case-law of the ECHR. 

76. In their Appeal Brief, the Co-Lawyers referred to the case of Letellier. The Pre-Trial Chamber 

notes that in this case the ECHR considered that "facts capable of showing that the accused's 

release would actually disturb public order must exist. In addition detention will continue to be 

legitimate only if public order remains actually threatened [ . . . ]".51 

77. The Pre-Trial Chamber finds that the passage of time has not diminished the impact of the 

Democratic Kampuchea regime on society. It is believed that a proportion of the population that 

lived through this period from 1 975 to 1979 suffers from post-traumatic stress disorder. 

Specialists have stated that the commencement of judicial activities before the ECCC "may pose 

a fresh risk to the Cambodian society". It may "lead to the resurfacing of anxieties and a rise in 

the negative social consequences that may accompany them". 52 

78. The General Assembly of the United Nations has recognised that the crimes committed during 

the Democratic Kampuchea period from 1975 to 1 979 are still a matter of concern for 

Cambodian society, and for humanity: 

Recalling that the serious violations of Cambodian and international law during the 

period of Democratic Kampuchea from 197 5 to 1979 continue to be matters of vitally 

important concern to the international community as a whole, 

[ . . .  ] 

Recognizing that the accountability of individual perpetrators of grave human rights 

violations is one of the central elements of any effective remedy for victims [ . . . ]53 
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79. The hearing of the Charged Person's  appeal generated a great deal of interest amongst the 

Cambodian population and press, as well as the international community. Hundreds of people, 

including members of the public and representatives of the press, non-governmental 

organisations and the international community, came to attend the hearings. This interest is 

demonstrative of the fact that the trials, even in the pre-trial phase, of senior leaders and those 

most responsible for the crimes committed during the Kampuchea Democratic period from 1975 

to 1979 are still a matter of great concern today for the Cambodian population and the 

international community. 

80. The Pre-Trial Chamber further observes that the perceived threat to security is not illusory. This 

is firstly demonstrated by everyday disturbances or even violent crimes, of which the Pre-Trial 

Chamber takes notice as facts of common knowledge. Secondly, the example of the anti-Thai 

riots in 2003 points towards the potential for politically motivated instability. 54 

81. The Pre-Trial Chamber finds that the facts mentioned above are capable of showing that the 

Charged Person's release would actually disturb public order. Therefore, the Pre-Trial Chamber 

finds that the provisional detention of the Charged Person is a necessary measure to preserve 

public order. 

Bail 

82. The Co-Lawyers submit that none of the concerns expressed by the Co-Investigating Judges 

would be able to materialise if the Charged Person were released subject to their proposed 

conditions. Therefore, the Charged Person should in their opinion be released on bail. 

83. The Pre-Trial Chamber finds that, in the instant case, the conditions of Rule 63(3)(a) and all of 

the five grounds set out in Rule 63(3)(b) have been met, though any one of these would have 

54 John Aglionby, The Guardian, 3 1  January 2003, "Thais cut links with Cambodia after riots" (Co-Prosecutors' 
Response to Nuon Chea's Appeal against Provisional Detention Order of 19  September 2007, Annex A, Attachment A 
15); BBC News, 10 February 2003, "Thai diplomats return to Cambodia", (Co-Prosecutors' Response to Nuon Chea's 
Appeal against Provisional Detention Order of 19 September 2007, Annex A, Attachment A 1 6); CNN.com, 30 January 
2003, "Cambodia apologizes for riots" (Co-Prosecutors' Response to Nuon Chea's Appeal against Provisional 
Detention Order of 19  September 2007, Annex A, Attachment A 17); Michael Flint, Evaluation ofDFID '....o!:�� .. � 
Prog;�mmes, Cou�try Study: Cambodia 1997-2003, p. 4 (Co-Prosecutors' Response to Nu�n Chea's � · . .. �� 1 
ProvlSlonal Detention Order of 19  September 2007, Annex A, Attachment A 1 9); Human Rights Wa � . .  ·. · ·¢iitY-.'l' �� .. �� 
International, 1 1  F�bruary 2??3, "Cambo�ia: Freedom of expression under attack" (Co-Prosecutors' i�. g,ti}�)���Q�\. · ·�t. 
Chea's Appeal agamst ProvisiOnal DetentiOn Order of 1 9  September 2007, Annex A, Attachment [g) V���r ;.:..: ' .. \ �!\:� 1o1J 
Department of State, Bureau ofEast Asian and Pacific Affairs, Report to Congress on the A nti-Tha · ' �:--n_1f:iim.l2oil�q{f/'} � 
on January 29, 2003, 14 May 2003 (Co-Prosecutors' Response to Nuon Chea's Appeal against Pro \ iip�ienti.o!}%<?// 
Order of 1 9  September 2007, Annex A, Attachment A 26). ' "''1·, < j�"".,g_·-c_.y�;,"<l ·��-flu �____. . �·:4: ") 

. t.)} CH.!\*-�·;'w-
Decision on Appeal against Provisional Detention Order ofNuon Chea. Downloaded from WorldCourts | worldcourts.com



00172934 002/1 9-09-2007-ECCC/OCIJ (PTCOl )  

been sufficient to justify the provisional detention of the Charged Person. This mean� d;.!/ )it 
provisional detention is a necessary measure to ensure the security of the witnesses and the 

Charged Person, to preserve evidence, to ensure the presence of the Charged Person during the 

proceedings and to preserve public order. In these circumstances, the Pre-Trial Chamber 

considers that the Charged Person cannot be released on bail, for any of the conditions proposed 

by the Charged Person are outweighed by the necessity for his provisional detention. 

THEREFORE, THE PRE-TRIAL CHAMBER HEREBY DECIDES UNANIMOUSLY: 

1) The appeal is admissible in its form; 

2) The Co-Investigating Judges properly exercised their discretion to order the provisional 

detention of the Charged Person; 

3) The grounds for provisional detention are still satisfied; 

4) The Order of the Co-Investigating Judges is affirmed with the reasons expressed in this 

decision being substituted for the reasons of the Co-Investigating Judges; 

5) The appeal is dismissed. 

In accordance with Rule 77(13) of the Internal Rules, this decision is not subject to appeal. 

GIVEN IN PUBLIC BY the Pre-Trial Chamber, in the presence of the Charged Person and his Co-

Lawyers, ;;/ .:...:--

Phnom Penh, 20 March 2008 

Pre-Trial Chamber 

Rowan DOWNING NEY Thol Katinka LAHUIS HUOT Vuthy 

Greffiers 

KEO Vanny Dirk Jan LAMAN 

President 

PRAK Kimsan 
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