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I, UACKlUJIJ~O 

I. Thi:- is an appeal by \he CicwcnlJnc:-nt of the Rep.Jblic ('If ~·fals wi (the 
Appellun:) P.S,.'l iti.st the da:·i~ion (If I.he First Insrnnce D:,•i;.ion (the FIDJ on s 
preliminary point that wa-. tiled in the FIO unc1c1• Ruic S2 vfthis \<iurt ·s Rule-.:, 
of Procedu:e (ttl.e Rules), The FIO dismissed th.: ~ppdlanr's prdimia.:i.ry 
ar>plfoation Md held 1hu1 it h3{1 junscliclion ro eutc:m!:in the: r-:t'Cl~tl1:.e by 
\·lafowi tvfobi!c Company Ltd (the Respond€'Jll) u:i(ler Anicle 26 of the 
COMF.SA ' J n.'Jly (the Trt:aty) in ~1>ec1 of m: alleged violation or the 
municipal law of rvJalawi in the <:outcxt o f Article 6(1) i:.nd (g.) uf thc Tct.aly. 

2. 1'he Respondenr s case jn the FIO was 1.h,u the Appellant's org:m, tl1e 
'.\ilsl:n,, j Com1l1unic;1tioti.s Regulatory Authority (~·ft\CRA), c:nmmitte<l an 
unlawful ::ict and/or :.ln infiil\gemcnt or a provision of the Treat~· by viol:uiog 
Malawi':> municipal law of oon1r.i..;t in Y, J'Ongfull}· h:nnmaiing a licem:e 
agrcemen1 for !he provi.sinn of ..:eUuf:tr v•1onc (cdl phoncJ ~ vices b)' the 
Resf.'\'lldCJlt to customer,; in '.\·hl:;l\\·i. l'hc Appellant also eon:mincd au 
unlawful <1c:c snd:ur infrillg_ement or , 1 Treaty pmvisio:1 by oorruni::ir.3 .'I tor: 
of inducin~ a bre.e1ch of that comrac; lhrou,gh 11,e :\nome>• Gcnc·ai of the 
Rep:iblic of~·lal3wj ~lhc A1tomey <.icn..-ral) h}' unlawfo lly dirccrfog MAC ·Ill\ 
10 revoke lhe Rcsponden1's lio~nc-e:. 

3. Apan from the issu~ or lack <11' j u.risdietion. the 1\ppd f:m; cuntcnd~d 
befbrc tht:- H D !hut the Rc:spond~tl.l had llOl cxhal•~k'd I~ ) remedies us 
rcql•in-<l hy Article 26 ufthc Treaty ss no Trc::lty i:..-.uc w3i,. li1ig:rt<!'<i in cflc 
couns of l•,folawi, 1u wit A11ide 6(t) , be it expc~ sl~• or ir1 su!>,;1ailo;;t!; th:11 the 
w1.mt "1.ud.iwfuJ» in A11icle 26 (If lht: Trc.11y do...~ ,:o: covcJ' brea::hcs of 
nrnnfoipal l;'I\\' as alkgt<l by 1he Rc::-pof\dC"nt tiu1 com1m.oi1y law: and tb t 
Mtid e (.(() which -.~,a:> pleaded in the FID by the Rc:i-pond..-nt and Art:d c 6tg) 
whic-h ~-J ~ not p!C".:dcd but wai::. 1;eli«l on by the FfD in ir,; n,liog. nrc high 
priu<:iples whi1:h do not confer 10 ;,1 lewal or neturni person ;;n enfhrcc:;;bJ~ rig:h1 
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.ig:11ft>-l \ic~bcr Sa:tn.. They !IW'"'dy Cit.lie \icrnbcr Swlc .:-.hh~lion!<, im<'' 
$('. 

4. :\f mdicalM ab,.we. prior IC'.'I the filing o f 1hc Rcfercnc:c in lhc 1---TD. lhc 
Rcq,..ind,eoc ~ an .... ,ion ro, brckh of C\._U,?,.""t .&:id ~d.i~,:"!et'lt l() 

commh 11. b,~ach of co111rocl in 11'c Commercial Oh•iskm ._,rthc If 1i h Co'.ln or 
Ma.~i (tbt High Co:.:rt) wben- ,t ~-4,e,d_ 11 Wali award~ 

l.~~66,851>,l).')(l,OO d1mages wuh rct--pcct t<i lo,,,ll uf pm~, a~i,1!1.5; fr\'ffl :.;:e 
.d)¢gcd oorl'.fle.tual .ll'd turtu◊u~ wrong11. The a.wan.I \~nii n-ver11c:d by lhc: 
5upt't'rr-.:i Co-.J.r! ('If App.'\\! :n M.ia"°i Ct.'ce S~mne Cou:t~ ·'-~ l~-c coa, in 
M;dttwi. on 1he grountt that ahhuugh 1ho .ippcllrint d:J not ufkr cnJt'tlcc m 
dcfmccint.h.c High Cu .. n. :.."!eburdcnuf 1>roofthll.l the Re,.J>C'nde•1 l1ad ti \ '/\lid 
hc:cn~.:. lhnt 11 1,1.·a" unla\\'f\lll) re\-"<lkeJ and thitl dlc dll.rna.8e!!: <.".aimed lllld 
award-:J were i.ufforcd was.◊n 1hc Re"l""nde.i,L I he Suiwcme Court foond llM 
tbt RC'Cptlel(k>m ~ fai led to di~htr!:e t~al OW>,. 

~- With ~I ~o the' ,ubjecr mullef'("l,fthis appc:1tl. lh¢ I 11) l:.eld: 

(a) Al paragJ'IIJ)h 47 o f 1hc rulinia:,. agrei:in8 whh Counl'lCI for the R~sponJc:111, 
th;i1 auruiftAg tl'!c t.etm .. wibv-iur itl ~ 16 of the ·1 ~~t) w; 

covering breaches 01· dnmQlk b.w pr,amotei. 1h~a1n-.s t1nC obj.:,Ji\·csot1l'lc 
Treaty. A rl!)lricthc Jf111toJ1,:b cuneils ao.:cM< 10 the C0\ •1L!)A Co-uri of 
.h.isu1;1-;: (C(J) .ind 1n foct f'W'tel~ the CCJ trv::: cunining a ~kmhcr 
Slate· s adltt1cncc 10 lhc ami, and ubje,,;tiv~:.. t1nd it m ,1) prom1Jte \fomlxr 
~~·-. impJnily «tta5h dctnocr.nir J)S'.?mt uf go\~: 

4bJ Al ru,ru~)h 49 M the ru)in.g. ag~mg v..ilh the E.it\t Afric3n Cou1t of 
Ju>lJCC (l.'\(J) in S11,,11,d M11t.iro MQlaodl .- TlrL ~lttonr~· <i~nwl fl/ 
'/"Ju: Rep11hlk v/ U,:undu , R,'f~ri•m·c- ,'\'v. 5 ,..,f 101 I, 1hul lh¢ t\1ndamcnml 
princ,pld n Article h o:' lhc fl't'JI}' are ru1~ ~l m\.<;t ~ !'CI-IIO\\ .:d or 
adl,crcd lo by M<1T1hcr S111.t.::s. Th~· ~IY t()un.;iatkm.:ll, core '11'! 
indi.sl)l;'~~ahlc 10 lhci !>U~CC~" of I.be in1e!:!rJti<'ln .i,ge1,d:i am.I were iu~¢1H1cd 
t,, he <"itm.11)· adhot-R-J ;o; 

\L 
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<cl At p.Jta~ph., s-;. 1111d $5 or ~~ !'Uliq:. ttwl a ,c..;uic,:ii.,·c "'C:'-., of the 
jut1~ktiotl ot th~ inar: is C<'lnir,1.11 t<'I tt.e v ... -ry rreal)· whii.:h allo\1.'') 1hc 
Coun lo gu imo m.uud1ul )jw u~ d~idc whether lhc: ·1 rc:tl)' l"a'> bct.'n 
brci~.:cd. rOr c:\mt1p'c. \\.~.:r tht S1a1c ~h~aJ t..o:e Ru'.c cifla" 

(dl A. ~ra;ruph X\ o( th.: ruhr-4_:. cirin; v.i.th flpJXX)\'31 an d.1ielc by Pc:c:­
Wuti,,ou RA. LLR, SSC cr11tlell -The Rul~ of La-i.• anti l :.'cona,nk 

Prttv,eritJ•' -.ourcod JI H'JI ' -~, ft•ma, rf II: u.l ... U\f'WI'<'\ ·1mbfi,·u1/1,,r 
(it, :,..w~,. 11(, ,.,,,,.,._,,Jf.1b.xnoonc~·•1,d:wgtee"-;thtl"!prvp0s.idon 
d1.111 coon◊m1c growth i:. a jj.:artint point t'or cncouragm~ i1wcsnnt.11t. 
11-h..."thcr int.nna.1 « .:~t.."'mll. ,1l"rl f.r ~ic:vin~ wcaJth and P'\.'spairy ur 
an> narin':l .. tale and lhe bcn:-r provi~:un ro, ir, popvb!1on; ind 

(c) Al raragrJph 78 o(th.: rulmi,;. tb!I lb.: RespJfai)cnl did ,:dw.lM the ltx.:.I) 
remt:dics as die ~so was rnkc:n 10 rhc higbc~ C:ulir1 ◊t' Mata .. vi, It fulliHcd 
the ~o:p..Urtmcnb t.~I' Anidt !6. Mcw-c than \\hst was :-cq!.!.iJ~d by lhc 
ctmn.:rit ofth( T'rc:tt)' :ihould nuc b,.: r'C'Jd i.tt Anu;(e ?f, 

f1. h VIOUld he noted rhat another b)UC: rc:bti.ng to lhc d.sr..i)iw of lhc 
Rcspul'(knt's prtlimin,1t)' 3.flpl1"'·01inn in lhe HIJ was r.ui a;,pcale<J to tha.:, 
Oi,i.Sk..'G This "as in ~...-,o:; nr .au a1-.J'llic..ati◊1\ ro 11.nrh,I the de-:-1,ion of 1he 
Su pr,: rr.c C OU n on the e,mund 11':at n ..., a .. ~er. q-.,On, ;c: "ht.Tl ,I -.:!I IO ddh·a- t.< 

i'J.dgmcm with Justice ~'lltksmuuda who did noi lU\...¢ p;1n tn fr,c hearing 1md 
ddibcn1ionac. AC\.-onli~ to die prdimm&l)' t'Ctl\U'.u or the Supreme C<'Un 

Judgment. i1 wa, :-.rated that !ho Court W3" <:.ittina with J\htioe Mli'k:amanJ..1 
~'L.~ U,c jud•t wr.o prutic1p11.1\"'\i :n th(' hcrin» and ddibc1'3riou.!>, Jui.lice 
Chinsnv~a, was oot "~ th..: j,in~"lion. l'he arphcat-.~ l'.?s b.l...x:. on 1hc 
pr<.wi~fon of 1hc Coos1hutiou 01 1he Rcpuhlk of \•lalawi which imp("lses lhc 
rcqunm,cn: thal 1hc S~pteme Coun st"U. "'i·!'t 1n ucJd nu~ of Ju~~ Th(' 
FIO rc11 ",1.JOC>.i 1hat dctmnining th1s is~ ut 1~c t,rcJjminary :.tat:c would ")c 

c1.--0U'1t)' to Rul~ X~ or :l't.c Ku.Its 11.11 i1 would require del-,ing ;nto lht 1;ubsu1ncc 

nf the matter. Thu~. st lruS potnt L .. rime. tllil~ ·'-'-UC tem:110.) unrcsohed in c.hc­
FID a1d as s.uch. in the c:l0,:,ing urul submission:.., Counsel for the ltcsp0ndcnt 
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hs!,: impJl)J-tJ llij:,. Coun tlut wbicbe\•et way we-rlccide iJl tl1~ .:pp~I bcthrc 
us, lh~ matter will need 10 be r<fc1Tcd bad< to lhl;' f lO to aqjudi.:3te ◊ll lh.tl 
uu1sm11di11g issut. 

ll.fRELfM11'AR\' POJ(\'T RAJS£0 HY THF. RESPOKUENT 

7. In rcspo:i.se I<> 1he eppc."al, the R~pondl;'ut raised a prclimiuat}· point to the 
cff.i-cl th;.:1 tl:e prc1-cn1 ap;,e.'11 is (ilc:arly in:!dmi;sible or ck,:.rly unfmmdo:i and 
therefore !fable for dismissal under Rule JOO of the Ruic:,:; tor non-compJi~tm.:~ 
wirh the ,;_,1-ovi~ion:- o: Kulc 93(1 )lC) am.I (d} in that:. 

(a) 11Jc Ncti.:e uf Appeal d,-.c.; not cout:.1iu lhc p.cas in faw .llld ltiW--1 
argumc:nl...; rcltcd on C('lntcruy lo Rule: 93( 1 )(c); :;nrj 

(b) the Kl,~i,.:c: of Appeal docs not contain lhc fom1 nt'ordcr~ongh1 by the 
Appdlant oontrnry 10 Rule 93(1 )(d.l its rcul with Rule 94. 

8. In an (lral ruliog, we: held thai we wvuld adclllt this appeal and hc.lf it o,, 
merit lll lh~ inhm::-t:-. nfju::::ticc mainl)' 011 the ground !h:111h~ J) tesein sitm1lion 
Wi!.S ~used by an Mtbiguily in our O\'tll Rc1lc;, We now pm::.ccd ti'I give the 
full l'C!l$.(lnS, 

9. Part XfX (If the Rules. which consi,;:1 of Rt.1les 91 :o 10'.> inclusive, 
provides fonhe procedure gnvcming ~ppc-~11s a~lnsi decisions o:·1h.: FLO, It 
i:; Jpp:op1'i.1tt' and useful to ,;ct NII the following exu·acts oflhot RYies for lbe 
purpost' of dctcm1ining this pn-~:minary i~suc: 

"Huie 91 

Appet1/ a111I withdrawal llrere.Q/ 

I. A parry u,f.~lih:g u., "pp;:a! <1gai1w a dech/rm c{ fh<· First /rwance 
t>lvhlorr :u tit•· Appelhue /Jivisl()n s-JwJI. 
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fa) v4/ltin : .... v:, mon:h.<: ,-/ rlw dot!' of .•lw ;t11}g,·,w,11 which iu.• 
u•lthl~t to appt:af Of.!"in.st,fl,',, e11101k.: of();)peal ill cm1J01111.',,y n•i(h Form 
C with (/u- R(1:is:ro~ tog,rtl:er wf:/1 ,wfficicm wpi(•$ j()r $(1r:ice malt;,~;; 
panie:- imv,,'w·d i,: tJ:.i/j:;dg,m.mJ: 0,..1· 

(bi Wi1'1in fwd mom/t<i ql tile du!e of th(· /Ulug vj'llte Mrh:i? qt 
appea.'. !odgt• atJ upplirntion at th<' ( .iJur: rer,i.my se!!ing uw th.; 11ppeu,' 

MgNher wi1h s11;tflci,.mt .:opit·s /vr .n:ri•ice 10 ah' :he par:ies f,ii,-v;{\'t'<l m 

tlu•judgm£'111 "PP<t1l,•d flg_aintt. 

2. {I,) Tiu• ::me limits laid dow11 i,i s11b rule ( ,'J m:1y he i?XUwle,I ~1: 

1/ae f'resfdem 011 a rt'(l$()11<'.d application by th;.: App<·llw::: rJ1Jd 

(ci Tiu· R.:gi~'tM1r .~ha!! t/m accept <my li<J;'iC:<' <>l OJl/><!Oi a[,,rr ;,ie expimlio11 
of the ;fme limi(s /c,id (/,)'l'ln in sub rule ( I) unh•s~ lit(• 1lpp,•Uoll1 has 
Ob(<1uUf<l m, ex,·,~m•im1 ;,f rinu•from ti:<? PrMidem. 

R11/e 1/3 
Contents ,~f appe"I ,ind 11pp1:11I re.cord 

!, rln oppea! shall ,·011Wfn. 

(tJj ;he 11ame and 11ddren· oj'tl:e. OJlJU•Uati!: 

(bi :h, """'"' <>fd,e MIier p anie, ,o ,h, pro,:e,dm!J,S he.for, !l:e 
First h1Jtan,-e /Jr\'isfon: 

le) :hir pl1ra.J i;1 law (md lt•g(;/ 1,rgnnuMIS relied rm: (:ml 

(d) 1/;cfvrm <J,{<Jrdi?r .mug/a! by du: app;.:ikmt. 
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Rutt> 94 

.R.e-Jkf so11ght "'' appeal 

fa/ t<> :;c•( asfdf.'. in 11'i:o,'e OJ ill fwr!, thcr 1/ifc.i~iof! C?l the I irsr 
/11srm1cc Dfrision: 

lb} (he .tomf' ji'wm of <.Jnier, in whole or in pan, ot ihr# ~Wgil{ 
a.ff.F;<.! :hS((lnn• tmd siw/1110, seek o dijji.:re.n1,1(,.-m t.Jf<.Jrtl-t•r. 

Rule 96 
ReJpnnse 10 uppe-td 

I. Any p;,uty Jt.J du• proceedi11~s b~fore li:e Fl.-:,! in.!i,',mc:t• Di,·ision mUJ' 
!u<lg~~ <I ff.fprmse tn an O,{J{ht(.J! wltl,•itl ,, 11w'11lt of rhe date of service on­
him ql J/:t> 1,m«:~ of the app,ta1'. The time-iimf; fi>r /()dging u rc~pom·c· 
.t./,rJII •1ut bt· e;,mmded. 

2. A N.'.5pom;e shai'i cmm1in-

la) the name 011:f oddrc!t.S of ih~ party lodging U: 
(h-) lh<• (kmi 011 11·/ticih 1/ie r,oric:e qlappeal w,H >;}n'(!(/ c111 h/m; 
le~ :he plea( :11 /(111• end ,';:,gal ,1rgwm:11!)· rdied <.m; mid 
Id/ tlt,rj6r11: o/<mh-r wught ~v .'he [kspor.dem. 

Rule l{J0 

fofldmM·lible ur u,,fi11111de1/ appeal,'< 

Wlwnr lit(• uppc•,1/ is. /11 1r/m/e or i;i pan, C:eon) modm:ss·ibfo or o '<·urly 
ut{fmmd£•d. :Ju: A:,pel/me n h•i.t«},r n:t,y, ur 111:y .-itm·. ~v reas,mo?d order 
dismiss :/Je appeal m wJ..c,le (Ir iu pr,r f · 

l'il('j' 7 
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The Respoode11t's Submi.ssfotlS 

10. The fo llowing submis:,ions ...,,ere mm.le on bd1alf of tl1e Rt-:..~Xmdt'tU. 
Part XTX (If lh(; Rt1lcs mu&; l)C; rC3d as 3 whole and o,"ln~idcrcd in its entirety. 
The use uf lhc- worJ ··~·hulr' in Rules 92 Md 93 cle(l◊1e=:: 1h:.u :ll.cy onnu.in 
mandatory R:quiremcnn;. Ruk 92(1)1.i) .sbou!d be rtmd tugelhtr wib Rule 
93(1) so that the 1'-o:icc nf Appeal tiled by the Appellant on 13 fonuuy 2016 
should b.·n~ <'◊tllaiJled 1he app,elfatlf'& pl,:as in Jaw and lcg.11 srgument,; anc1 
the rcl1cf.<: i=.nught. This prop.>sition is supported by the wor<lin.g anJ lt'tlOr o( 
Rule <J6 which !'(;quires a party to lodge a re~poMc to nn a1~pcal 'A'ithin a 
mo11th of lhe Jatt' o f sen,iee on liio.l of 1.be ,,o{iee M the appe-.. 1I. Ruic W, 
fu r.lier pm vi rte~ 1h:u the rcs1);,n~ shall oonw.in the K~pondent' s plc-~1:; ill law 
aud ltgal argmn-e;HS aod the reliefs sought by him .. .\ notice of appeel must 
lheretbre alr~.ady ..:ontain the appd!aot' s pi ta& in la\..• Mel l~i(II ::i1iuncms and 
relief souihiso 1ha1 a Respondent i,; /3\Y!l.l'C of them and is ;;ble to <:omply wilh 
lhe reQuirements of Rule 96 by teplying to them. 

l I. Jn lhe prest:nt cas..:. lbe Notioo of :\pp...'>;.'1} failed tci contain :.he 
app.-:lllnt's pkas in law rutd kg.a! af'.;ume:1ts anJ the relit!fs sought. The 
abstnce of diese peiemptOt)' requircmcr,1i; i~ a fatal and mc-i.rrable non­
compliance: wi1h- lhe n-quiR:1:tents unJc:r lhe law. Rules of co1.111 an:: Ulcre tO 

be obscrvcrl and litigar:t,; who finl to comply do so ct thi.r own peril. TI\e 
Nolice of :\p~J is fundamcmally dcrCctive, It follows ;;hat this appeal is 
dearly inadmis.-.ibl~ and de'..irly unfowiJ ed. Thtie is fri. foet no \·alid <ir 
competent appeal hct~"rc thiit Coun . rhe purported appeel is not <111 <1ppc:;.d 
wi\htll lhe me;.1ningof1hc Rules. 

12. Tite :\ppdlacn a1S...""' fa iled to l(ldgc l valic1 appeal within the prescribed 
time freme of2 month:,. undt:r Rule92(1)(a). II was 01>1)' oo 10 \Jlaix:h 201(• 
th;u the App,:;llant ~tc3lthil)' introduced ils grounds \ ) f appeal i:t it-. n-i,pon~. 

Ct:J ,\l'l'MI. \II. 1 IWWH, 
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B . It was cooknded on behalf o flhe AppcllM.I lll3l it has oomplicd wilh 
1hi:; requirements ,:-,f 1he ktw. Rule 92( I} sets Oul a two-ii,i.g.e p1'0ct~s. Ruic 
921 l l(a) rcquir~ a pnn.l)ecti\'c appelfanl UI file a notice of ;;appeal in 
-:onfonnit}' ,vilh Poon C within 2 months Clfthc<l:i1c oflhejudgmcnt nfthe 
Fm. Rule 92( J)(b) then •·,?Qui.es an appellam to lodge •~n epplicatifln seuing 
OlK 1he ap1>4;al wi1hia 2 mu:1lh:..ofthc d;ue of the fi ling,:-,fthe nNiceof appal .. 
It 1:- at ''* second stag,c that an appdlunt should tile bji pl~1s in law and legal 
l!:rgumems iltld the reliefs. s..:-ught. rhcsc requirement:- have been complied 
¼ilh by the Appe})an! wilhin the pr.:sc1l~ J 1jme limit,;, 

14. Even as:-uming 1iw1 lhe eppeal i~ l'lcfocth,e. tl:e Rc:-pnnc!cnt d id not 
suffer an~• pn:)udice .is ii ha:- b...--.::n able to n:spona tfl all the appdlm11·s pica,; 
in l::1w -111.d legal argum..-,;us, tu lhesc .:i!cum,;;rnnces, strikir.g, out 1hi:; tippeal 
would not be w.1,rJJlh:J. 

Ol~v~sions and ( ~on(l11$ions 

I 5. Counsel for the Kc:-pond¢OI referred this C:flutl lo \·.irious domestic 
pmc..."dutal mies and authorities fr-.1m .some Member State,,. We intend no 
dist~&pect to ( ·ounscl by our dedsk1n no1 lO re.view the &1id Jul~~ and 
uuthorirics. R\Jl thc:-.a;,.:-b:ancc tfl Ix del'ived from comp.1:iso.;on with thoe rules 
and au1borities i:- bnund to be Jjmitetl a:- we Sl'C Ml farniliur wi:l: these ,·.,tes. 
Em.:h juri!'>dic1ion hM tl1> own rule.~ of p,-ocedur~ and ;r:,; own appw~1i:h to this 
subjoc, 1Uatter. Some ;urisdic1ions Slrid ly tpply procedural rules and :m~• 
defe.;l in form i~ sancliMeJ as being faul. ()1her jurisdic,ions will u~ 1heir 
ci:isi.:re.1ion, whc1hct &tatt.tory or inherent. to dtxiae whether 10 ooudo:.e a 
brcuch of J)rocedun- or fom1. Since llli~ Court ha.-. it;r,: ◊~ll sp~..:ifo:. rule:- ot' 
pmccd\lte, "·ea.re of 1hc vicv.• that the ber!<:r appr◊aeh i::. lo turn t.> thciic Rult.s 
and interpret :rnd ::ipp1y 1hem to the fucts of lht' p:e.,;em ca,;c. 

CCJ,'.P!'l:AL,\U. 1 C)F 2016 
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16. The mliu.g of th,;: rm w;,is delivered on 20 .\lWClllbt"r 2015. '1)1~ 

Appdlant filt'd a ll<'lice uf ;;,p~J on l3 January 2016. This was within lLt' 
limil of2 momtL-. 1noviJt>d lly Rule 92( I )(a). It i.s al.so not <lispurcd lhat th~ 
.\'c»i(·t' of Ap~ of ll1t> AppcJlaot was ill -:onforn:1ity wirh Funn C ;'IS ft'quir-.>d 
um.kr t1tc same Ruk. A p¢rusal ofFom1 <~ show~ tha1 nowhere lht"rdn is an 

a~~pcllam rcq1.1ircxl to filt' at m:11 :stage his plc.:1s ill Ju\\: and le~11.I argumen~ 
:md lhc relief~ :,,;>u.~llt. 

J 7. Tl:c Appdhm( them fi led ill> re-.rons~ on IO ~·larch 20!6 cnnrainjng it,; 
s.round<i of appeal. iL-. ple.1s ill law :md l~gaJ i1rgurnent.1- aod the relief~ souglu, 
This was WllhiJl 2 months of the date of 1h¢ filing of the no1i¢,;: of apJ)e3.I as 
pmvid'Cd t"'n r in Rule 92111(.hj. hucresringly. Rule 92( I )(b) pro\'idc.s that an 
:ippdlam shall lo.1i¢. within 2 months -Of the date of fi liz;_g of the nutke of 
j)pp('al, an app-lication s~ttiug »ut tl1e uppeaj. And Ruk 93 provides thal !!!! 
uppe.al shall contam rbe plc!ls io law and legaJ arguments <elied on aml the 
form »f order soup.In by an appdhmt. 

IK ft wouJd. therefore. soem that lhe :\ppcllaut hss complied with the 
1<¢quircmeu1s under Ruic:- 92 ar.d 93 so that the,<¢ is a valid appeal before 1his. 
C'.<.lUlt. 

19. l'he difficulty -A·ilh the al.xwc resides in the word.ini and tc:1101· of Ruic 
96. We .ag,\!c with teamed Counsel for the R.t-spondent tha: a Jog:ic~i 
ill!t>rprctaiion of lhis Ruic would b¢ that a notice o:· appeal i;houlJ a!rc.,Oy 
cont..1:u !he a,opdlant•s picas in l.tw and legal arguments a '.'ld re-lit.-f <iotght. 
Thi& is$,() because Rule 96 requites a Rcspondcm ,o !c:Cg.c 3 n:sponsc to an 
appcaJ wit11in a ll)Or.th o f ll1t> date (If service ou him of the notke of ttle 
~. And the resporai:: shou!d i;ontl'lin the k~ponJen.1·~ pleas in fa.wand 
lcg.;.11 argmuttus snd the:- reliefs ~ought by him. A n.--.rice of appeal mus1 
l11t>re-tbre alr<.".lldy con!ain 1bt .i.ppell:im' s plC3S in law :i1td k--gsl ~rgum~·ms Md 
relief soug,~t so thara Respondcm i~awarc of'dtcm aud is a Me to oompl)" with 
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1h¢ requirements of Rule 96 by replying t-, them in the fo:m nfhis own pl1:as 
in !aw snd te~;,tf ar<.;umcnts. 

20. We wish ll) point r!Ul lh:.lt lhe rules under Part XIX b:.l\·e now hc-..--n 
smemkd removing 1be ambiguity. 

21. ;\..,. can be ~ n. !be confw;.i,:-1n has bix:n caused by an .i.mbi_guity in our 
own Rules. \Ve must lay 1hc bklme at our own door :'-,r thi-: 1:nfortu:tatc. 
;-.ituarion. The intc...'1'},rc121io;lS by both p:tnies of tht>sc Rules ate plau:i.ible and 
have Olt'rit. It -:rnnds to rea:,,(m that :.l part)· shoulrl not be pcnaJi~i by 11n 
.unbigui1y :n our Rule,.. This is th~ main r.:as;:,o why we have :.llle>w~ lhc 
presen1 appeal to prooe-t'J on !t$ merits. 

22. Mun-nvcr, al the- end o f the clay, as ril_!htly pnin1ocl-0u1 by the Att(lrne>· 
Gt'ncral. no 1>reju<lice has been cau~ to the Respondent. ·1 he Rcspo1ldtm 
b.."'C:.mt e\'t'Utually fully aw;,1re- of the picas in klw and :cg..il arguments relied 
upon. and the relief~ l>Ough1, b}· ihe Appellant. II had d1:! oppornmity to 
rt'$ponrt to them and ir did ~ i.:.: the oppnnuni1y. It has hecn able 10 put 
forward :1s case in :H) unhind.:rcd m:mn~ anJ without being. eof:.mrrassed. It 
was, ther::ro~. in tht> interests .of justice 1ha1 this llJ.'l!*'l1 wa...; all.:'lwod 10 
proceed. If''<' rul.• <1ccordingly. 

n1. TH"- 1ssuEs FOR OETERM,~ATJON IN nus APPF.AL 

Tbt• issm.'S to he dettrmincd are :u follows : 

(a) Whctl'er or not the CC.I has j uri.sdiction ;:o Mtt>rw.i r. the Rest>Otld~t's 
ReJtr.:nce under Ar1ide- 26 of the Treat}'; 

CCI APP"l:,\I. N(). l or ?OJ!i 
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(h) Wbel11er or not. M a.:tion un<lcr :\Jti,:;t' 26 of lhe Tre<1!y .:sn he solely 
based on tli~ Aims :met Objectives an<I Fundamental Principl~:: in the 
l?ca1y as sel ou: in AtLicles 3 and 6 (f) Md (g): 

(c) \VheLhcr o.r no1, the Rcspcmdctu satis.fi~ the rcquill!tl\cnt cont11.incct in 1h~ 
provi~"l iO Arlicle 26 of the Treaty by exhausting local remed:cs bcfot'i' lhc 
n::a,ion,11 coun:- of i\·1aktwi. 

IV. A\'A,LYSlS 

(11) wnr.THtl( OR sm· THF. CCJ HAS JURTSOT<·'Ho., ro t:..'TF.RT'A(N l 'HE 
Rt<T.tm.t:~Ct., 

24. The J\ppellant mai1Uaimd that the FID cred in :tg,rcciJlg. to J~su.rr.e 
jurisdi-:.11,,n when it foiled to cs.1ablish ,my link bet\,·C"eu the TrC!lt),' or 
communi1y law ar.d the ma1t¢r before the national court~ withm the me:ming 
nf Aniclt 26 of the Trc.11y, Tht! CCJ only h;;$ jurisdict:on t0 dccid¢ matters 
or l)U~stions relating to the Treaty and T11e community h~\\S, A purposeful snd 
\.'.ontextual in1eiprt'tt1ion ,,f che WM.I "unl!t1,1,•fol'' i,l ar:ic.:lt' 26 of 1hc Treaty 
:-houtd le3J lo the: rc!>ull th.n lhat word canno1 mean or rclstc to municipi!l la,,.., 
breaches thar :ire not linked m the T1~my or rela:ect communj!y laws. 

25. According to arriclc )a of the Tn::::n>•, the CCJ i:- limit¢d ill it:. 
jurisdj;,:tion to is.sues arvund the imcrpr.:rntion and applic:11ioo. of du: Treaty 
or the vsliditt of l't'gufatinns, di,~ctions or Ceci!'i.inns of the Comnmn .\·1.ltktt. 

26. ll1e tm:lusion of the word -unlawful" Ul Artii.:le 26 of rh,: Treaty does 
not per se emp,'"IWeJ' I.ht' CCJ to :1djudica1c- on the legality oi municipal h!.w 

CCJAPPl!!,LM) l ()f W 16 
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unrc-lated to the Treaty. Whal js u.ofawful can unly be: unlu\v:UI within the 
OOt\le-'l uf lhc T~.ny or the .:om:nunity law and not <lome,:1ic lawo: 1h:l; h;wc 
no n-t11.tio11 to the Trc.1t)•, 

27. The wcml "unlawfol'• i1- nN :)S clc-JH as 1he Res.pond,:-nt ~rgu~J ;,md 1hat 
it needed intcrprc1;;1iOI\, Unlawfoh1ess ~could be- n-striL:t«! h> mean acts which 
'-' i('l;ue COl'tllnunity Juw. The AHorncy Ocm:cal di14inguishod the EACJ 
r.kcisi<ln of Mohnct,i (~uprn). Thar cai-c hd:,8 •~lied upOJ) by the Rtspomlttll 
tn i11ui.trnte unlawf\1 lness did no1 in fa~l de(!) .,.,·ilb unlawfulness. It dealt with 
iofriJ1gtmt:1l of a Tre-,uy pro\'1sion and a pmt<lcnl made 1hcr~ n..tcr 
prohibiting discriminat-ion with 1'¢S.pc.c1 10 ¢i1i2ens of r,1rl.llc:r Staib wbi .. :h h:.,J 
rl iroc1 ctfcct ii~ tJ1e Easl Afric,m Comr.mnity. unlike Ar:.icle 6 of the l're:uy 
which do~s not have dmx:~ dfect. 

28. Fu11hcr, 1hc Anornef (ie11e1".ll made a disti1:ctio11 be1w.:1:n lhc: CCJ 
m:tkins rc f1,wenoe lO domeS!ic law lv m.olve a Tre-ilty issue. whit.h ....,as the 
case in Polywl P11ints & .◄dl1t':fi\ie," Ma,111/acrurers Co. I.Id v 11,e Repuhlic 
of .,lfuuri1i11.( CC.I R4, no. I of 2fJ 12 and nrn.kins 1efo:ence solely h> domtili1:. 
IJ\\' to f◊ulHI an aclion ~ud, as b~~lt.:h of i;onlract m:J indui;in£ a breach of 
~◊Utt.!CL 

1'be H.c.spoodent's submis!;ions 

29. In rcs1xinse, i1 \\'aS submilled on behaJf uf lb~ Re:,;-p~m<lcnl a.-. follow~: 
The. subject matter or ~ubstancc of a rcft..-rcn.:c for dcmminarion by the< '( ·,1 

mu~! relate to the legality of an~ act. r.:'£Ulation, directive or dccisio:-i of the 
Council or Memhcr S1:ttc:- on 1h~ gr<iuncl 1h;;i1 lh¢ s::ime i~ utlL'l~{ul o, ,,u 
infri11gcmen1 of the Trtaty. Tb~ rnu.oii;ip.1I law was envisugc:J by the framers 
of tJ1~ Trea!y as an applicable M>urce ,, flaw. hence 1hc pro\'iso under A11icle 

26 of the Tn:aty en,ioini- a litig.'lnt to cxh:iust domcs1ic rtmedies. 

CC'. Al'PtALNO l ('W 20 H, 
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30, Since tlte provj:i.ions of 1J1e Trea1y ~•'i' g.cnc:r:il, and b..."\":sust lhc:re i,;r,: 
no Treaty provisions cnumei~1ling sour¢eS of law witilin the COLUmon marktt. 
municipal law i.s bmmd to pl!ty a leading role ia lhc: shaping of the C:011-lCSA 
faw. If lhc eomm-.,n markel C"volve:: a jurispn!dl?tlCt' that is t-SscncinUy a 
sy:uhe~i~ of gt'neral p1iuciplc.ii of muoidp!l.l law of tl:c Membt'r Suit~. such 
n-g:iC'lnaJ l,1w will ra:t'ive the; couper:UiM vf Member Suucs which will 
enh:ince- it.-i C!-,tetm and appljcability. 

3J . Unlawfulncsi und breach of a Treal>· provii-ion are hvo di11,t ine1 bc!ldS 
of claim unctcr Article 2(, ◊f lhc ·1 r-=aty 3.J'Jd the Rcspondem i~ rt lying on them 
in lhc sltcrn.nive. AcoorJing to Ariicle ~1 of lht' Vienna Conventio!) on the 
i.ntc1we1a1ion of 1rea1ie.<i. words sh,>uld be gjven rhcir urdina.''Y Md omurnl 
mcaniug unless lhat would le.ad t\l :in absuruit~•. n 1is is what is known as 1ht 
golden rule. Then there i.s the tcloologicaJ appto..tch whereby a word shoulC 
be gi\'Cfl a me!lning according lO 1he con~ ... 1. f urther. tbt:t: is rhc nele 1hat 1 

11-e,uy should h~ given tl1e me"anins whi..:h promotes the achie,·etr.~t of th(! 
intention of the rlraii:ers of the 11e.11y. 

:n. Bl:1~-k':. Law ni¢livm:ry. 7'" tditiun, defines unri: ..... fu lncss 3$. " Th"t 
whJ'cir l:,· conrlYJJ')' 10 La·-1• " . •·trula...,ful" and ••ilfes,1P' .ire fr,:quemly used 
sy11ouymou:;.ly. but in the p;opcr scn~c of lh< word, "un~awtur. as ftp plied to 
promis..."':-;, agn,cments, considcrn1iom,. and the like. deno1t"$ lhat th.:y arc 
inc:tlCCtual in la\V b~C!tusc they iuvolve acts whkh. sl1hou!:-oh nnt illegal. i.e .. 
not positively tOrbi<lden, 3/C d ii;a~lpr\lVCd by l!tw. 

33. Jf 1hc word ·•unlawful" is siven its ordiJlil,ry and n:uurnl mc:tning. 
bre11eh of oootracr Md inducins a bn-uc.h <1f Ct'Hllra<:t. t?:c s,ib.k..:t m11ncr of lh~ 
litigation in the cou.n:,, of rvfoJ.twi. qualifies (o :i>und a cau~ •>f :i~lioo in thc­
CC'J. Drench of ....:ontraet. and inducing a brC"ach of ooll!rit...1 ali;.o ai:i-1ount to :tn 
iufringcmein of a rreat}· provision. name!~•. ,\1tide 6(r). If the dreften: of lhe 
1·rertt)• had we med to exdudcd0mes11c lll•.1.- iJlfringemcnLS in the intcrprt'tation 
◊f the wnul "unlav,1lll'' fo Artie.le 26 of lhe. l'rc:11}', !hey Oiluld h.\\'C' st~tctl so. 
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34. In support of Lhi: arf.rumcnt th.!n unlawflJIJleSi im:h:.des viul;mon nf 
doroi:slic: law, Counsel rOr 11)e RtipOndt'u! ussi:rted that this \V:.;: the re-.ason 
why the CCJ applied don:-esiic law. Examrlcs are PqlJ·tul (supra). In this cesc. 
1he Limil~Uion /\1.1 of Mauritius \V:15 a1>plied. Anut!ter (.'II.Se is til~ rccu:-al ruling 
of lhc Appella:c Divis-ioll i:I 1.hjs ref,..rt'noe where Malswi',; r onNimliOO. wa~ 
applied. 

35. Tbe R~~pumkul al:cmath•cly relic(! ('In at1klt 6 ff> of Treaty. an
0
'l.i:ng 

1hat munkipd law i~ not desjgnecl to -OU)t lhe. ClTs rcliam:c nn pmvisions of 
me Treat)!. 

Oiscm,i.ions and Corttlusion.s 

36. TI,e Jetcrmmarion "f this is.sue eoiajJs lht' inti:rpl't't1:1.tion and 
applica:ion of the tltovisions in lhe T.-...m~• rdat:ng to the juri$Ciction of 1he 
CC.I. h ii,.., 1he,~fon:. ;."lpprop:iate to sec out fir.-t 1hc rclcv~ttll fnOvi~i-Oos for lite 
purp,o~:; ...,fthe-rm:scm :.ppc.;al. 

37. ·1 he CC.I was established a~ an Ofl!,<ln of the Common M:.rl.ct under 
Article 7 oft1ie Treaty. Jt is ;,;omn-:rn; ~o-1md th31 A1'Liclti l9 .u1d 23 of the 
Trealy spd l out the jurisdiction of 111e CCJ : 

Artidt1 19 
&tablb:lune,u of Jhe. Ct>utt 

1. Th;.• Co1tr! <?f .lus:fei? e.tlabli.dlt'.d uiu/(!r ,,Jrlidt' 7 of tl:l.s Tremy shall 

en.sure Jhi? adh,?•·(>f/CC lo l(1w m llt(· int!'rpn•ra;itm and applil:a:irm of 
rlut Trea~v 

} . .... 

CCI APPBAL NO. t on:l:(, 
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Arli<4e 13 
Ge,,e,·ol Juri~,/iction of 1/u (·ourt 

i . 11i1r C<:url siw/1 h,n-e iurJ.tJ/aum (Q adJudic(IJe :,,-)()u all 111<1,•u•rs ·.,•fiicl: 
llta)• he rr,;':rrr,id t(1 ii pursuallt IO tl:l~ T rr:11.~1-·. 

2. n,e F/rsi lmit<m,·e Vivl.tim• q/'rl1(i Court :;hall liave Jbri:;(l'/cm.m to h£•m· 
o,ld d,·tcrmiI1e at .fir;,! i11~·t<111a. subject id a t';glt,· of ,,ppeal m ;ii.-? 

App~ilate Dfr:~it.m und~r para.~ra;>/J 2, cmy t1uuter bu,11.~Ju l'Nf.llY.' ,•Jot, 
<>,un in (lu:.urdunce h·ith llns T l'(:o{I-' . 

. l .. 

:;~. his d~ar from ::he a hove lltal lhe j urb;dicticm of the CC'J i~ ltmi!ed 
10 lhe. ir.tcrprctation ;'ind I]}~ applie.ation of the Trea1y anJ lhe udjudicaril'!n 
upon m311c1-s re1ernxl tu it pun-u:mt 10 the Trt!uty. 

39. AJditionally, in I.he following provi,.ions. th~ Common Market 
!t'f;l:,;latc:11-s took lite opportunit~• 10 set out 11-.e •.:ariou:- fa\v;uils 1ha1 cuu1J 

be brought betbrc me CCJ by lhe different ~ ,i,ie-.s anJ/or legal pcrson:­
under the TrCJty anti the differem conrlitio1,s of appJjcatmn: 

Anldt' 24 
Refaem:e hy Mt':mb('r Stttte:r 

I. A M,:mber S:a1e 11 ii:(.'/; ,·011siders ;hat ,.:utmli~?r Mm,bcr S!ati! or th1r 

Council JJf1$· f<til~·d m fi1!/UI on obligurio11 under :his 1i·&aty or h(l.s 
lnji-,•11,:,:tl it prot•fo'(m qf lhi:J Trcmy. may refer 11/e mau.•r lo ,h" Co11r!. 

l. A M~~mber Stu!e n:(,)' r<:fi·rfor de1i!rmi11:ufmt l;J tlu: Cow'!. :lw legofuy of 
any m:;, regufo1iu11. d:'re~,'iw! or d.rdsfou of!h(' Co1mcH rm !he groumh, 
dw: such '1<'i . reg11/a1im1. dlt'(,tii.~'(f or <h~·i:;o'!m i..t 11lm:; 1·;,x~ or 1111/<1...,:fi,·l 

cir cm it!fri;1g1mt1~u• of ,·ht' pro,·isio11s (?{ ;Ji/:; Trc·"IJ' or at!)' rnle (?{ law 
re/aJin.e !() /.ts· appliauitm or ammmts .ro a 111imse r;r ahu.,cr '?fJ).'Jn't>r 
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An/cl,~ 2.i 
Rt'fi•re-nu by t/Je Secnrtary-G,meral 

I. Wlw,x? iiu• S(!t✓('{(J,:y-G('m.'r..f <.Yln.>tders Iha!" .\f(•mlwr Swtt' lr<ls jUih•d w 
fulfill <Ill o!'l/g(lllo!I under :his Tre.ary or iuH· i!tfri11ged a proi·il·io11 0/1/iis 
1 reaty, he :;l,::ff submit his findir.v, M ;lie A,femher Sutli? txmcen;ed ui 

(!J1(Wi(i th(lt Mt•ml,'t'r State lU ~uhmit ir.s ob)'t.'rw:.'lo1is 011 d1t'.fiudi11g5. 

J. If the A1ember Srute conC'erned dtJes no: sul;mir i:.s obsen'(ltions w die 
Secretary-(ie11ero! h·bh:11 /IN) mrmtfls, di' ff .Ju• nhteraV'JIJ°m1s .~uhmiuad tire 

w:s,u~jm.:1U1')', lht• S..:,:n:kn:F-Gt·m•r,,lf )lwil r;.:fi.':J' tl:t· muller 10 1he ltur..:uu 
of :ht· Cow:df wiiic/1 shall decide witerher rlie marrer .tha!! be refe;red by 
tlte .'µ1fn?!t1ry -Ci;.tl'<(frul (Q 11'<: Cc•url im,,uJ,Ji(1.';.!ly or (~ rr.ifi:rrt:!d m !he 
Cu1111dl. 

3. tf''here u matter lws bee11 refen·ed to ti:e Co1111ci1 under :lie pr,wl.fiolls q;' 
pamgmph 2 oj'Jl:!s ArJ.i<;h? (md th(! Cou,1d! Jud:, :o 1Y.'..>(1l•1e ;:,e 11J(l::cr. 1J.,e 
Cu1mdi :shaU din•ct !h;? Secrerar:,-Ge11er<tf :o njE•r die matt aw !ht· Court. 

Ariit:14! 16 
Rtift'rC'JU't' h;· Legal am/ N,11un1l Perl'QIO' 

.Jt;,) pt'r:wn wilQ i.) n•)·id('"' in u _,.f,·mb(•r S:r,u: muy rt.'}i.•:,•fur rk!~r111in0l/(l,1 

by ;he Cmrr. !lu: !<?r,aiiry qf any act, n:gu!atfrm, direc:iw~. or de<:1.n'o;i <if' 
!ih? <:mmc,',' r,,- ,if f-< ,\.fl>mi"K>r SmN rm t1ie f!.rrim;d., 1ht.-t .~uch an, diJ..,.,c(ive. 

d-1.'<h·io11 ur r<'J..'11/.u:ion i$ ;ml<rn:/!d or 1m infi·i,::;emcw of 11k provl:li<Jlll' uf 
1his treat). 

J>m\'idi!d :ha: where i.he mM!er fi>r determination relate., to ar.y a<':, 
r~?p,1.1/a1irm, direct! , e nr deci,,;fon bJ a .Hember State . . me!; per.mn :~hall nm 
n'fi.•r ff.,(' ma,-.·<·r fur d(t,'(wuiqalil.Jn umkr a.'I) ""lidt' un!.}>'t it<' his J,',·.s: 
e:xhaustt·d focal nmu·dit•s ,'11 tiu• r.atio1;<d C'ourr.s or u'ib1m<d$ <?f tM .~k111b(•r 
Swte. 

40. :\s re~urds to lhe. i1:te-rp~lutiun aod appli,,:~ttion of the .ibuve :\rtic:es. 
we enc!Cl l'SC the-clear finding,..c Cl f the: l<'l l) in the: cesc of f>tJIJ1ol Painr..· & 

0::1 AVl't':.\I N(). I (ff'Zl!l(, 
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Adhe.<'i1•('$ llfum{fae.1,,n.n Co. Ltd v The Repuhli<' t?f :llamillu~ CCI 
Rt>f.nu,J ,?f 11)12 wltert' the Coun st.:1tcd: 

' Thus, a l<·gaf or 11a1ural pa:um f.,; only ;xrmitrcrd 10 bring to ('our: 

l'llllil('r~· rela1ing .'() (.onduct m· meus,rres tlun r,re u11!a•.di.tl ,;,. <m 

lu_jri11g.:men: of the Treaty /mt no; tile 11n,1-ji1lfi!!m~m q.f a Tr<~!) · 

ob/igarirm l~v <t .li-femher St.tm-. Tlie re$J)Qnsibi:'i!)· o{hring•·,:g <: ma.Iler 
re!afl'ng u; 11011-fo!j,!JmM! of ob,'fgt1iiom· under ih(' Tr.'<uy is ret;}nr:d 

f()r .~!ember S111:c~ <md rlie St>crc·tm:I' (]enel'(J/ Thh· is de:ulp :ndi<".€ued 
in Arlii~h•s· 14 and 15 .... 

Ju looJ:in.t! a1 Jl;-,•kh·s 24. 1.f und 26. it is cfe(lr tlwt ,lie imamlnn iu the 

TreaJJ,• i$ ,'<.1 .•·!'serve ma!!ers re/(1fi,:g to 11011-fiif/i.llmc'u( of Trear,; 

nb!,'g.ilio11s m .l/('11>btr Sta:es and the &xre:ar,, G<'JWr«f. /1:e ApplU:ant 

lm:f no n~h! lO r~:fi:r such fn<lll<'r to the Cnur: for determitWUQII .... 

nw,·ontem o.f!lms m!e (Arricle 26) sltmr., :he c:tkwl rhe .fi$!Mfc1ri(·s of 
;lu: COM6SA ln><t,')' haw.r (.'(1mmi!!ed ;J1t.?mS('frt·s to f(ih? .t.o,m.: :,pu<e in 

rhe COMES.4 Territory nm ant}· .fhr ilre Mem/>1~,· S.tat('$ bur ::l~o /Qr 
it1divfd1,a,'s. By gfring tho? r.r>·id('n,'S of am: Member Srote tiler ngh: u; 

d1a!!enge tiw u,r.s tho?N<,f on grounds 1,f1mla11fi1/Jie,.-. or ii:Ji-ing.:mem 

qf 1/:e Tn'ary . !he Mt•,11btr StaU!.t lt(,v<· ;,.. somi~ ttl'(:<1>· 1/mi:ed tl:8r 

.vr:erelgntJ'. Tl,•(· proper jimcticming qt' ll1e Common Milr!. t•t !)· 

therefor.?, ,lQ! MZv a co111:-t•m o.f:/1e Memlx,:r Suites but a#() th<u of :he 

re.t o.deu(S.. The Ti't>O!J- fa more :t.011 (lh ngrt~!'mem 11 l!/(.h mere~l' critil!<'.) 

obllga:im,t betwe<.·11 !he Men:(l(•r States. II u!,'<1 gil·!'s ,u1thff('Ubk rig/,{:( 
m cw':ens n •sidinf,J. m ilr<• Member S!ilt('\·l'. 

41 . Cma:nly, 1hest righL<i nri:-c nol only wher,;: th.ey an- cxprc:,.,~ly siao!t'd 
b}' the: 'J rcscy, but also wher,;: 1he Tn-at~• imposes oblignnons oo ?••knbcr 

State:- co coMer ju:--ticiabk rights upon rcsidet1!.s in Member States. 

C:CJAl'i'tiA!.:>.O. ! { ) I- l016 

,. 0, 
( ... ,., \.-• 
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42. It muse l'lo: observed lhai the,;e. ris,hts cf a re~:do('fll of i.1 ~'lembe: Statci-. 
ltrc maiu.l}· prolc1,,1ed by Article 2(, (If lh~ T1\:aly Lh:ough s s:pccitic J~I 
pr~¢Jur<:" be.fore the ('CJ. 

43. A11icle 26 ofthe Treaty enablci-. chc Coul'I to Jl:\'it'w the le<,;ality of1hc 
scti-. :1clopted by lhe Council nr 3 ~,tembtJ' Stit!t'. However, this act.ion may 1101 
be brought bef\lr.z the (.'CJ .rnJesi. iis .subjo.:,: i:-- "w1!a1,,fio' <Ir w: ilttringemt.•n: 
of the f)M\-'1$i()11;y of ;hh· Trea;y ... 

44. A perusal of Arti::k } of Lhc rrcl'!ty .H rc.'ld with ;\rtjdcs 19. 23 and 
2fi, ~hows lh:.u the CCJ is assigned chc t.1$k of e~uring the respec1 of the law 
frt the ioterpn:tation and applkatiO!l of Lhl." Tn-ul)' and dccidin~ on disputes 
submitted t,..., it ur1:der the Treaty. Thc:rcfhn:, it e<1nstitUte$ lhe julli<·ial uq;an of 
< '()ivlESA. whu~ jurisdiction i~ to ensure the rt:spc:ct •>f .ew through 1he 
iutt'rprctution and 11pplication oflht: Treaty. 

45. In Henry Kyt1rimpt1 v lht• Attorney Oe11eral of 1/g_a.nd,"l, Appi'OJ N'1, 
6 ()j 2()14. th~ Appellate: Oiv1:-ion nfthc FA.CJ b~Jd ut paragraph 10 th:u: 

.. W/,v :h1ru :I muy be <tslu•d. all this mun)'>iS cif Ugwul<1 ·l. fotenm! 
law wim, the Courr 's j11rJsd1('{i(),: is hmiu.•d to !he imerpre1t1,•km 
at1d application ()f :!,,, Uwuy.' To am'lt=er dii:t que . .-.:u;n, •~v mould 
ad()p: titc? l?\{l<t.hi!i(m oj .-lie law and !he ,·easo,1mg u/ lhe Trial 

COflrf in ;x1ragraph.1 45 Md 46 oj l;.s ;udgm~·nt. l1u! '/'rial (Aur,· 
;le!ivered j/sf'>lf a.t foUQ1t-;s: 

'dj 11 cam10: be gaimaid tluu !hi..-. ('(u,rf ')ptrisdit:fon is limired 

w rlie ap:>.'ica!km mui i,m:rpret,:;,'Q,: ~f the '!rea!)·. Ill so d(J,'ll,JJ, 

,•here ma) b<' in->1<mu·s 1,·ht?re rhe Own may /;.;,..c• ,,., look ;o­
M1widpal Lmr and compliance. ,;,<••·<•ICJ by a Partner Srate m1{l,• 
i11 rhe crmt<'J:J of t,k i11tt'rpreuuio11 of the- Trea:v. Tli/s ·,,,w,. wi,7 JUr 
<'i'm11ph!. in R!1gumba ~• Atwm,~v Ciemiru{ <:{R1,rmd,,. EACJ Rd, 

C(JAPPEALNO 10f21: H, 

cfJr,, 
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~ ~ '(Jl!l, Uus COW1 lta4 1q lr.l1':k(- the Per.of Lu._. ., r,.f thc­
Rq>ul>ll,· al R .... ,mdn IQ fi11d llurt 'tl:!.,,n · a Ptm mr Srme due•:; 11m 
ohl,ft, b-_; J/1 O'i''lt Pmal L«M'S and ~~ tNl't i4 ,-or.du< t 
m11011rrfs too i·iolar1on Qj 1k1• m !e n{J<, ..,· tmd hem'(• the I n'ril)•'. 

44 St1,uh1ri)c. lit Mol.11t ,,~Q_l?U'.'V 0.!1!.!ZsJ] or !/1(' 

B('pUM'c, ufU~mda, £1.c;, RdNn. 5 u(]Wl. t/Jt' G;uJl /,)und 

1/wt uhc~ u f>artJJ>I r Sratt #.ad d,....li,wd i., Jo/NM us i1mm,;rati<m 

lou•.,· in dr'(·/arin11, the Appl,cant tt pmhlMted :n1111lRrt:111/, the,i II 
mu a br,,:QCit. c,f tht Trear; und ,Ju, I'rr,,t)(-Q,/ O" l~ ( 'MllNOII 

.W11rl;n 11/m h inrfr1thxf rl,f+ rlgkt ,if jrl!e 11,u 1 m1e11t r,f pe.-,uns i t uh 
&IC' ... .. 

46. In tte lilU\r of lhe prkc1pl«setout io Kyt1ri_,,.,,.c~;c•). "e~u-ith 
1!~ subini~--inn of lhc A11omcy Cencrnl !hat the CCI c,tn use (l',)mcsric 1.iw ,., 
n:solvc ,1 1·rc111y lsi-t.e but ll<'lt t.o tbund .a CJ.t.St: of attiun as PNP£Y,.lh!J b)' ttie 
~dcn. i.m~ it h.Ji\ rtfc:m\Ce ;,o • ._.io)J1.1M of Cc Treaty .lnd the right 
lCI aJdr~~s such \' iolatinn ;.1g.:iinst Member Suu~ i:. veo.lcd cndci· Artie!!.'.: 26 nt' 
d,ie lrtJly in cit:~ .&nd l"Cfict:f!G (I( \1e:nlwr 5.u:tCJ, We W"'1!d. l)o.,c=\·cr. 

nm ,cnrure h> "'">· .,...hc1hcr lh<.-,.c princ11)I~~ hnvc bcen riS,t1tly a1,plied n I.ht" 
cast" of R11gumbu and "lohoc•hl b-upra). 

47. ·1 his. thi~ Cour1 ha~ no jumdkJjon t."I en:.a,11Ul a rcl~[l(:C by .:a 

rnidcnt pcnn'II Wk1i:r M:de 26ofm.., Treaty \'-!:tcb i) ~ndcJ sn1cl)' 1Jn 3tl 

infri nt-.:menl (Jr a no.Lionnl J,1w. lltis 111 ll<'I only ~.;11,u~ ii h.u., nc"er l'ICCJl 
ah·t:n s~h a ,u:scu:. b)· the- ·1 rroty and the ( 't)Ml.!-,A 1~ C'fCa. t.d abo 
bec:1u1;.c, c.s a'reddy -.1:11cd al"l(l,e, the m1un rol~ of the CCJ, 111 lht" new legal 
orCcr .,;,(CO\.lLSA, ill to pua::uuec the~ of·naoon,.,1 la .... in :10C'Qtd:mcc 
Y..itb the- implcmentaUCWl of 1h,: lre.Jty, Therefore-. the CC.I can:,m be 
considc.rcJ a!- ft J1t'ncr11I ~upranational cClurt wilh a ta~~ 1(..1 wntrol the l.;:gahty 
uf C,.'a')' n:arion.J leg.JI JC11ll"ltt,ned IO the: Truly. 
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4S. However. we ha~eu to add th:;:1 lbe CCJ has J s.up.:r\'isory roJt o,.:e:r 
nuioaaJ ooum, ...,heu il come" co the in:crprc1a1iou and s.pplication of the 
T1~;.uy. T.1is is born.: out hy tht pr-0vi,<11nn"t o~· A,.11'.jdc:s 29 :rnd 30 of lhc: ·1 rc.1l)· 
which mad~ l<lllnws : 

"Article 29 
.lurisJicti,m qf,\'ullumtl C,mrt( 

I. ;,:,:tr.pf where llJ<r jurisdictfo11 lt cm{fi·rred ,m ih<· Co,ir! by 1)r 

mu.'('r ;he 1i'emy, ,Uspute:; t1l )•,.ftich ,he Cmnm<;,: Murker io: n pt'lr l)· 

l'ltu!l 11m, On duu gl'01u1d ulolie, be exdud..:,I _(,-om tl!eJndsdi.c·tim1 r,f 
110:fom,l C'our:.o:. 

1. DeC'i.ifrm.> of the Calif/ du ,,J:e lllterpre1aH011 uf 1/ie prol'!tinns Qf 
rhls 1r~uil\• l.,'ml/ hare J)h!.t1:d(•11ce ove, d<•ds;ons 1ifna:io1uu' courts. 

Arlide 30 

Natitmal Count and !'r('/1ml11ary Rull,tg!>' 

1. Wlt1m, u i(!!t?Stlrm I.~ rub·ed be/Ore a,~,,. c·oun o,., <,·dnuu;{ (!( a 
Memb(!r S:me con('(•1·ril11g ;lie a;)pl,'wtio11 or iJJ!tlrp"t'knlon o.f this 
Nwuy ar tlie wdiclity <l reg"!uti1.ms. diro(:li~·,?t fmd dt·dsirms o,ftlt,· 

Common Mur,h•t, such Ct)w•t or :rlb1maf .t/ta!f, if f: oon.tWt.rl· :/;w a 

ru:iJJg 011 !Ir!' que.t!km 1~ 111.·ce.s.taJi' h> (Wable ir IO gwe <I Judp.me111, 
r r>.qu,·st the Cour ; gfre <1,•11·ehmuiary ru!lnp, ;h~n.,(J1:. 

2. w;,..,.« any ,juesm.m us d1a1 ref(r.-<~I to iii J)(m,1gn1ph I a," tltls 
Ar;:ti(· is rai.fnf m ,, C'dSi! pending lx:fore a w w ·t or rr/i>unu.' uf a 

,\ft•mber S:"'(' agaltm whose j11dgmem !hi'Yt'- t-> no judiclil! rt'lfil.'dy 

1mder .'Ire 11:uimu,/ /uw of ,·hat :lfemher Suue. JhM ('(l!tr: c;r :ri!m,u,i 
shall rde." Jiu• 111uU<·r Ja tlie Cm,..-1 ··. 

49. Consequently, while\,•~ a.gr« wirh the FID that the Tl'taty allow,; this 
(:Oun lO gc• to the muni;;ipd law of •h~ parties :o dc1c1•mio,., whether the Tre.aly 

f.(:J .1.Pl'f.AL NO. t o~·:wt6 
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ha,; heen breached, we. how~•ei. ~ .aring in. a tind the l)f(l\•isiutL'i of Atticle 26 
of lhe Trealy. hold th:lt "'untuwtur> d~s not mc.:11) and d()c._:; not include !!U.'. 
breach of dumesLie ltiw lh.at i!,: not Trt'aty rdarcd, 

50. No rdattcmsh.ip between tlte a l!eged breach of' <:.;"1nttac1 :.ind to11 of 
inducemmt, 1hc subje<.'t martel' of the l{cfcl'ence. end r. lle,ged unkwfolncss 
under the Trca1y h.as been est.,hlished. Tht on~y men1fou by the Respondent 
..if a viol:Uion o f rhc T1e.aty w1.,; i:t lhe praye,· U1 the Kefcr¢l\CC' :.eeking ;; 
declaration that th~ .1cts, dir.:ctivt:) and decisions of the fin.! am: ~ccond 

Respondents in pUl'J'><'ll1ing to rcv.,kc the (tpplicanr's li.:ensc v1cre lmlawful 
and aowmted to violation of Allicle 6 (t) of1he Treaty. There was .absolmcly 
no Ji:1l.. bcr,,..,,xo lhe titet,t averred in the ReJtn'n<.'e and th~ alleged viofation 
of the above mc:n1ionod An:dc. It is. tu be not.00: that Counsel fo: the 
Rcspot,dcnt, in his.subm!s.<;ion$, d id notclarit}· th.is is~-.:c. In fact. he <.'omen1cd 
himselfwuh merdy a.-;..,;cning. JJ1at the alle.ged violation of Artidc 11(t) of the 
Tre.ny i:-: ·,m}awful within die meaning of Article 26 of lhe Trear)', 

51 , In \'iC\\' of the foregoing. \VC foal 1ha1 1hc R~p-.>ndent h;1s JlUt 

dt'mon&ratc,d. either in l11e RetCr,;n~t before the FID. or in llS om! or wntten 
:-ubmis~ions. wh;1l 1:ons,:b11cs ao alle,gcd viokdon of the Tr('.illy. \Ve note 1hal 
th~ Rcspondem·s Reforenci: \\' l\S based Mao aJ!cgcd bread, ofcru:tr.lCl ;.tnd 
an nllegcd ioduccmcn1 to c, . .-mmii a br~;id, of 1X1ntr;1c1 widei MaJs,.,i n.uiomtl 
la•),r. 

52. In ~onclui;.i(ln, we .are unable to ug.n-c witb the ~ubmission of Counsel 
fot 1he Kci;.pondt'nt &,s.t the word "unla\ltfol .. in . .\11icJ ... 26 mC3JlS am: 
unlawlul .'ICt. h wo'Jld be un ubsurd in1crpretation bc(ause it would U~ effoc-t 
mean 1hat 1toy allc.i;cd unla,...·ful act (lf a l\·lemlier St::ite. even if it is lu\rd<tted 

t(l the T~aty, \VOuhl be amenable h i review b)· the CC.I on a •~fon:ncc h>· a 
resident ir ;i ~·fmi~ S1;i1e. This could not have h~ -;1. lhe iracnnon or the 
Commoo ~']arka lcgisla!on. since tb~ C'CJ could not have been i1ni:ucicxt t,, 
he a supranational ..:ourt sining oo app,eaJ <.Wet all decisions or national oourts. 

r .. q 1r.rr l?}.L N<:•, I Of 20?6 
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of Member States :md appl>•in2, domcslic law on its own. The CCJ -:nn only 
apply domts1i1:. kiw in the context of the Treaty. 

(b) \\1-ltTHtk OR NOT lNOtVJDU,\LS WIIO Rl:SIDE l'X MF."IRF.R ST ATl':S CAN 

HA\' "' .i\N [.,",' 1--UR<.'t:ABLE RIGUT UXOT.R ARTt<:LR 6 (F) "-NO (C) or nu: 
TRtATV. 

The A1weU~nrs Submissions 

53. On lhe issue of whether or nm :m :n.;h,idual who cesidti in a >•lemb~r 
State can h:ivc a1) el\fotoeable ri~ n UJ>Jcr Anicle 6 (0 and 1.g.l of the l'n:;:ty. 
;he folkw,illg :.ubmis:,ion:, were offered on behaJf of the Appcll:mr. 

54. The flD em:J in finding lh<ll ,my unlawful a1.1 by a .\•!ember State or 
any brt;.tcll by il o!' any mur.idpal law with no pro\'cn hearing (Ill the aim5: and 
objccti\'C:S of·1 rc:t'I}' constinitcs a b~-1cb of the principle of tb~ ruk uf 1.!w 
::ind is 1bertfo~ suflkicul to ibund the juri~:ction of 1hc ( ·om1. 

5S. It i!-. ll(ll Sl•flieitJ;t 10 ground a ~!C'!1:mce on element:,. of Artie!~ 3 a."td 
6 or the Tn::aty .iJonC". This i~ because such a reading oflhc pr,·wi:-frmc; 1itils 10 

tak,.. the whole rrc:uy into contex-r a, rcquil'oci hy anicic J 1 (If 11'.c Vii?M..\ 
Convenrio:i. on the law of 1hc tte.·u i,es, 

56. [n any ea.c.c. Anick<> (i) wao: never miscd in the Mal3.\l.•i Co1.1rLS and 
C\'Cll A11i!lc 6 (~) was nc\·Cr .:anvassed b...fore 1}.e t,..falawi Couns. 

57. The rru deci:-ion is hsscd.<111 a vagJc itimilarit~· 3pp1·(l~ch with th¢ F:11st 
Afiic~.n c: .. mmunit}' Treal}' lEAC) or Soulh~m Afri;;J Dc-vdopmer.l 

Coinmunily T~;.1t)' (SADC) withom GUalifica:ion. ignming 1h~ $pccial lcsat 
regime set u1, by the C:O\.lf SA Trc;ny. Gh•¢:1. !he 1¢.xtual diffo:ence betw~n 
1hc F:AC Tl\>aly and SADC Tr~ly and the COMCSA r?'t'tl)' •. h:dgmcnt:.:. by 

tbc- fa\CJ or SAUC Court arc not tj>.UJ /i:lcto precedents fOr th¢ C:CJ. 

CCI APPFAL NO. t 0?2(1t.:, 

(J}c✓ 
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.'i8. '11:e mere Uwnca1ioo -.>f Anicle 6 Ct) in the Reft'rencc w<b enough to 

sci,.e 1hc juris<lic.tion of t~c CCJ. 'l 'bc Frn W!I$ !IISO right iJl findins that a 
cause of s.ctioa 1m'),;c under AJtide 6(g) en·n though it was 1101 p!esd,;-J in the 
Referenc~. ln !ln)'¢3i;e thir- issue W3S one of's.u~wnoc.:rnd .shoulrj OOl be dealt 
with ~I 1his stagt. 

Oi11c11s~ion11 A.ad Contlusiom 

!:9. It is comm-00 g;rnund 1.h.it nor all I.be pr,--.vj::.ion:,.(lf a treaty could-:onler 
t'nf'orccablc riAh(:; upon i.mJjvidu..'tlS. The formul<1t1()J) of u prnvi$ion hss 10 be 
sutticil"ntiy clear an(I wmp!c1e. This. clK1ractcristic in international law is 
\ISuaHy ref~m.'d to us ·~lf-suffkicncy· whfotl means in thi~ context 3J) 

cppliCi1biJ11y <'.lf lhe inteclli.niansi 1ule (dil\~Cl eflbc.t). To dcrcrminc:- i:s cor.c1..1 
meaning, 1ht judge b,h to look for the intention uf rh~ State p.1.rtit's ar­
~-tpn:-_,;scd ~t1 dtc re.-.:.1 of the 1>ro-.:1sion iJlvOk<.-d. 

60. In tJ1i: i:.aseof Thr Court of/Jan:,/,, 0 mat11918 P. C.f J. 1?18, Sel'ies 
B.11" 15,. Ji- JIJ) Lhc Pcm~1em Cou11. of lntcrm:lion:tl Ju::.ticc relied also,:,,, 
the in!t'ntion of the J).'tttit's. which is to be as...:c:rtaincd from 1h~ <'.tmccnt--: of lhc 
agr«mcnt as fbliows : 

"ii l!UlJ' b1: re-adi!)' adm/ued tlJa1. aeeordirig t() u we/I ,~.,((lb/i.~J.•ea' 
prindp!<: qf iJJt,•nw:i,moJ luu-. :he Beam1,1u11bkom,r,,>11. beb:R ,m 
im(~lf(lrio,uil ttgreen!f'fll, ca,mot, as such, , rea;1? dire<: ri?,ir;:.· and 
<1bli:;atfo11.rfor prlWII(• indfrltlutr/:;. B"I ir ,·(1111/0t Jw d/spute,J tha: tf1e 

~~IJ' oh,;("<·/ ofa11 uiJernatintJul agreemt·m. acetlrtling U> !ht' i11te1uifm 

(?/rh~? ,vmrae.llt1g /'ar:ie:-,, 111£-0' be lli<! adoptum b,1: Jhe P<u·Jies ofs<,m•· 
d~tfh:ite rulti1· creclittg individu<d nght.l a11d ob.'iga1Joqs and 
t•,:forcN;I;/;: h.1' tl1,r nmfo,1,1! n.mns. Ti«,: (here 1$ sud; a/J tlf!C-mfrm :,,; 

the pn:.vem CllSE' can bt• !'l'tabllslwd b.1• r,:ti.:rmce 10 !hi· rerms uf:J,e 
B,·,mne,mblr.m;uM. n1eJbct 1hm the w.1riow~ J>hJFi.sio11s were pm iii 
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rliefhrm of an Abkomen lS con·ob()r<nll'e, b111 nor co1tclu;sfl,e .rvh,'<-11ce 
DS lo the r.l1uruc1er (~"'/ legal <iffi:crs of.tl.c in<.mm;-t•m. Th,• itJtemion 
of rJJe Parties, whid1 is lo be a:;certai11ed .fi·()m :i;e co,m:.,us t>f :iu: 
dgr;.,·(•men:. lakin.f! lrlio cm1S;dcrarion .'he mamu:r in 1thid1 .!1;; 
Agti'!em,•m i:a:j· bun "PPfit'd. !.,· decl,n-c· 11tis prl11cipl:> <if 
ime,--.1>rc'l<1tim1 .•'ho11id hi: applied h)' the <.i>ur( in t/Je pr.:.srllf case . . , 

b I. l"hc coocc:pt of <liro.::t ¢1T<ct. maiidy endorsed by the Eumpcan Union 
Cuun nf Justice, comprises criteria 1hm hevc 10 be ful til(eJ before a cottn c:i1) 

give effect to inkrnationuf law. Gencro1 lly. wh!lt cou:ils 1s, tin.!. whctht't a 
provision is clear tnuugh and. sc:cnndly. whe;cter or no1 it g,11:n::-. a righr ro 
pri\'a!C partiC$:. 

(12, Jn Vim (; ,w(/ & LO()$ ,, :\'nlte.rlmuls /11/1uul k ~'t!ltttt' Admiuil'lnttim, 
- Ca.ti! 26-61, lhe Eurnp,c.ln Union Cuurt nf Ju!llice he1d lhet for a pr,rticular 
t")r◊\' i!)ion among European law 1wnm• to be: t.l irectl}· a;,plicsble. the provhion 
conccm?d m'.l<,:l be clc.u, pn-c:isc, unrnndirion.aJ anrl capable of producing 
rights fur mdividuals. ll1e Cnur1 c?t:arly cinbm:c:d the idea th.'ll r)OI !tll treaty 
p1'0visk1ns bad :mch effect: only u.ndc,: C<rtein comlition:-., it i:tdic:ucd. :.-an 
lre-a..-y prunsio1li be mvoked by individual:-. Ul r.:atiomll <:ouns, io unlcr rn 
dsirn suhjC1:tive righ1s. 

'13, 11 shou!d be .-;trc::-..._cd llmt 1hc CO Mb.SA Tmny. as most orher l~eric,;;, 
docs out e,cplk: ilJy pr<wide for 1he dir:>::t effect of i1s pruvi.sions. l! msy ~ 
~s&umc:d howen:r 1h;n. inde1)Clldemly of the legislm!on o:'Membcr St.1tes.. !he 
Comm<iu 1farket law not only im;,o~ obliga1km1' on fodiviCus ls hut :s ielso 
imcodod t<~ confer upon th::m righl.s which become par1 of dtcir le~J heritage. 
These- righl.s arise rt-Ot only w};en: they are expressly gr!tntcd by the Trea1y. 
bur .1lso where the Treat) imposes obligations on Mcmbt'r S:arcs lo confer 
j ustk:i~tblc rig?11s upon cestJc:nt:- in Member States. 

M. l1 MlouM be re::all.:d 1ha1. according 10 thhe prir.cip!t's. the FLO in the 
ease of Po!J'tvl (supra) .stated tJ1a1 :esidcnis of CO.MESA Member States 

CCI l,?i>:-:.\1.,NO. t Of20Hi 
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lika.i.,,c ":l\c .a."" .na...~bk riR.ht bcltve tl-.c CCJ whtllC'\-ct 1)~, c..i11.b)l!',h 

rh:tt lhcy ·ui\·c l\C!!n prC'JuJi.:ccl by an ti~l ufthc Council or ofa \·lembtr S1:11c 
lh::t Ct'Otr!l\'CUo d~ Troty Acc()r(di.'1£.ty. Ar.:i.:lc .. 6 of \he Tre.,:y ,rob 

do:larcd cl~ar Md iJll3nlbii;.lCIUS ahOUl the oblignli011 it lmpru.txi upon 
Member S1:ue.:i und 1he p~•(bl< uemption.~.11lc Cnwrl con.::l...c.kd ar- ~'liiov.~: 

· t tw Coun obse1i.'l!\ !hat lhi' 1lppllta111 JwJ the riAIU to tlH{N.Jrt p1Vk.lucis 

fr•JM 1£,ort. o lf"'ntbcT S,..,1.- 11Nl,-r :.em dwr;;·. 11',· Court also /uts/1 r,',m 
tM$ rtRht 11.r,,.. fvc't1cllrd by the Rc~p,md(:nt u,t 1.1 n·:11dt ,f.'lu: im,{IQj/tin,, uf 
rhe July. '/'11,• Appl"'-'<IIIJ lw> pa;d d,ui~ #.·hid it ,ltotdd NOi lcah• TldJ 

n,n,nnttn a prtYudlce 11hu.h Jt u cltreet e,Y;Jri,teqt•(;rr(e ()_(tlu.• R1Y;ptmdenr '-'· 
lin:oi:I, · 

Mi. In lhii- C'{lntext. Ilic ditt'¢1~ncc ~'1wccn tJ,e dirccl c:-ff:x:t of a pr~\ i.sion 

or 3 ttCJty arJ ,:i. diin:c1 ~:iQhility mw-1 be po1!11ed ~ ,. Oiri:.'1 clTe-:l docs 
llOl mc.'ln tl1a1 1h~ provision hccomc.~ p.·ut of nmioni&I law. whe~.is dicect 

.&l)plicabilil)• dots- Oitl'.C! dT\.'\:I mes~ th.31th:~ 1,.'n:a"..al b), ~ pr()'\oilfon 
or¢ Cllp&hl,: uf being n:hod upon in lhc ll:ltfonul cour1 .ii. well ,11t this Cu:.nt. h 
mu.st ~ pointed O.tl thJt lhc C'CIUtt haci lll."'lled th1 s di:\CI'(~ m l'fN)-wl (-upr.a). 

1n ,;pi1e uf reoo!P'ltsins: the diff cTencc in lc<,;31 ~;strm!( •~ga.'Tlin~ 1he1r p('l)ition 
to\\•,m.li.1hc Jomcsci..:.:1inn ~f 111t.::r,lallon1I Jaw, u held. on di'I.! l,a-.i~ or Ankle 
27 of1M V1couComemionM :he I.a" of rrcati~ 1%9. thM. 

"In -'<i--"M U,•,.,,Jxr ."'41,,~. T rrafi.tl hetvm~dmxtf:. 01,pli<ahk: in MIYr, 
tlrr-.~· re'/vm: rmmlirr drmtr-.\·tfc k~ul inst,•ur,muf,>r theu· 111wrpmaliun. 
:\'or .. ::F,~tund:nJ! rlie difft'rc,u•,,, in dn,n,utic l,•,;{l{ .n ~lt·ms litl' Trear• 
oh,c,aiH~.• <-«'I ht> '1ch.1t11•.J '4 hen all ,\fr·m~r S111t('I fulfill tbetr 
nii/igarit?JH ,md<!r th,· 1'rN1~v. A11v M,·mhot,. Stulf fiuu ucH <:t.1f!lral'} '<J 

tN' I ,r.t1t_1 ca1u,o1, tltere'fuu, pin.id d:fl Mr.ir~ of ia k-(,1/ 3J:J'l1'1',. o.s a 

d1•/i.wc•c• u iwn c1!J:t~>ms or n.•:;idf!tll.t uf rl,at .t,'11/C Ol't' pf'V/UdU:nl b.1• th 
IJ~•!)•'·. 
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66. [n these circum:-tan~. we tind thal, on a 1itc:ral intcrprel.itl(in of 
Amclc (,. as read wi1h Arliclc: 3 of1ht Tr~ty. the Junguage<lfthc Treaty in 
Article 6 (l) and (g) is not sufficic!1tly cicfinitc :rnd n-.anda1ory for di.e CCJ 10 
rdyupcm it si. founding.,per ~,:!. 3.C3tlSe of .-ic1ion h, Ha pc:non who is rl!"liidenr 

In a )Jtmb(•r St11lc. 11te wording of Article(, (t) and (g) d~ 1\0I <:-om,1i11 a 
ckar .i:td i:.nrnnditional obligation. whc1hcf posi1ivo;;- or u~alivt'. in the lt'g.al 
rdl!tion.c;hip l)cr;,,·o..,"'rt Member Stales ar.:J lht'ir subject:--. 

67. It il> apparent that 1hc tbmml:Hion of At1id <i' 6 ..::~u.rly in<li..:u.tes the 
h:tcntion of 1hc d t3fie"l'S of the T~aty 10 define the l,arumcters of the aetioni­
of tv1embt'r States in the ;,,ursuit ot'thc :tims and objecti~es of 1he, Conunl.'n 
market as u has been stipul:u~d in the begin.ning of tl1at Arlid~ ;,1s fo!:ow)> : 

"1!1e .1demb&?r Stares. !n purs11il f?.{ lhe a,'m~ w1d obj<:,.:ii~'(!'5 ~·ta:cd i,: 
Article 3 of <hi~ TretJll', (;"'/ ,·,.. czmformi.'y '.o.:irh !lu· Tn~uy for the 

fuwbi:sluueu; uf th~• A/ricm1 E:cmwmfc CmmmmitJ signed at Ahuj l.'I, 
.":o.'ig.?ria 0113rd ./1111e, 19V 1, agn1,r tf>1:Uilu:rt' w tlwfuliuwiqg pr/lu:ipi.·s. " 

68, It is .ibo c.,y)>tal dear dmt most of the r>rinciplcs s01 om in A11i,:le 6 <W~ 

by their n.:mn,; intcr-St:lfe .l,1.d ar~ no1 imendtd to ~.:>nft: on ittdividu~1l> ~:ty 
clcu j::,tici:ible l'igh1 bc:fore the CCJ. Thi..s is burn~ out by the cxpre:,s wor<l:ng 
of A.11icl~ 6 (.i). (b). (..:). fd}. (i) and (i) whkh :-ta:es ss fo!tow:--: 

«(a) :rquaftrJ am} i,,:c•r-tl<:(J(wdc•11n• of llil." ,1.,f,•mb,r S1arr.1: 
(b) •;oiir1'1rf:.v om/ t.-ollec,·iw! se!f'-re!frmr:e amm,g Jiu• Mmfl[).>r SWl<!f; 

(c)il/!er-Swtt> r .f l-f>J)(>r(JJion. htrrm()niSMio,, qf pc1/kles and imeKra:.1o11 of 
progn111um~ <1mu,:g d1<• ,\lcmb{•r Star..•s: 
(dj IIIJU•aggr.•ssfor. berwec-11 rl:e :Wember Stat.?.1; •.. 

{J.)tiu: maime,umc~? nfr◄rgin,u,! JUWI'.(> rmd swbili(v (lirough lh<' promutiuri 
on,i .vnmg:h<:niflg uf goo,l m:ighlxmrlim•ss: <md 
(i)the peanfui ser.-lemem af di.,1mtes ammtp. .l!t>; ,1,1,m,h,->1· Sut!(f$ titt' :::ell•,'(! 

oo-.aperotitm /)(>t\\:t>.t>i, ,1eigftl,011rmg f:01•1ftri,-.:s (lfld du: promotiofl of ~, 
peuet>jid (11tvlr(J11J11(W( <J.-S ,, prt'•re(f11fsi1~~.for d:eir <?.:mmmfc d~wlopmem. •• 

CCJ ,\l'Jll:AL !-0, I Or.2016 
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(19. Co:-tsoqucnrly, wc are nm eoiwit1<'.~d lh~t an scrion based solely on 
Article(, (f) 3.llJ (g). ever, 1ho1>sh it is nut cxpl\."1-Sly des~ribt>d as being inl¢r­
S1ate, <:ould be broogJn before the CCJ by a resilient :n a \ ,te1uber Statt' under 
i\Jtidc 26 ofrh¢ Trc.aly. It must be empha:.isod that Anicle 6 (f) and (g) docs 
not include ;,iuy mand:lto1)· provision ltl give cnfol'C¢abk righ::-. to residents in 
Merubt-:r Stales. 

70. Sioc~ J\rtfolc 6 defines tb: pa:emctcrs of I.I)¢ aclicms of Mcml:>er Stal~ 
in 1.b~ pursuil ot'dte aims and ol1iectivcs of1Jie Comnmn Mark¢t uudcr Article 
3. the applicatk•o of Article f, m1>s1 be interpreted in die ligh: of the meaning 
th1u must be given t,, rhc J)l'-Ovisiun.-. of A11iele J of tl1 t'. Tre:uy. 

71. A1ticl~ 3 Sds out the ~ims and objci;tives o f th-ei Common Marke, on 
im imcr-St;.\tc dialogue basii. These arc 10 pJ'Oinote joint devcl(lpn>ent. 
COOpt>rati,m imd oon1ributions of Member States toward!:i thJ 1'!alisa1ioo of the 
objo.::tivc -Of lhc Common (\,13.ri.et. The~• ci(I 001 impose prcci~c (l(' 

unoooditio:tal oblig..11k,t1.s on t\fombcr St:1 ties to (.·,.mfer Ju1'1kial)lc rig.Ins U?On 
residents in i\·te1.r1ber State,c:. 

12. WI:' also undc1~1:rnd tltat econClm:c j u~1ic¢ is ~, co:t::ept in which l11t· 
coot1om.ic: polki~ must 1\:Sult in distriburion of b1.-n,:fits equally to all. Tl,is 
vuguc principle, set out in ,\11i¢Je 6 (l). mainly cncomp-a~es the mom! 
principlt.s which guide MC":ubcr St<1tes in des.i,gnir.g their economic 
insl.itutior.s. Article 6 (0 does no1 ercuc ;t dil\'~l right in favmir of a resie.knt 
of a i\·kl))btr Stale under Arric?e 26 of lhc Tn:ary, ~nd nor dod Article 6 (.~) 
which o:oogmse:-- th..:: 1\lle of hiw. 'fhis r~mvision ff1Sla.rine. the idea th.11 th~ 
C-00.unon Marke, is a comrmmity ba;;od on the rulc of law. 

73. TI1e re;-.--pondcm rcHtd on the case o f Mike Campbell v The Republic 
1Jj Zimbtth>t•e SdOC (n Case .'\'o. Y2(J07, aod Mohnchi <suprn), Su <liJ Lhc 
FJU in orde-r tu hold that 1h¢ fundamc,u!al pn nciplcs s1ipuJ,1.t>d in An:tcle 6 of 
lbe Treaty wcrc c3p.1b~e of being breacher! and was thcre!bre justici3ble. 

CCJAPPt,\LM) H)I' ZC.16 
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74, \\ e tc\p,et,..'trutJ) beg to dls.:,rt"e. \\'~ m n( the '''C'" 1h&l the.lie c.t(("s 
air~ nOI ,.cle, ant fl)I (IUI J)l'Clsd:l purp05Q; in a~ rnuch us, O!-- ...,.c h~,·~ alrt:11dy 

ll\;.1tcd llbo-.c. v..e fi nd ch;:it Arude 6 dues no\ ~ ,:c,nfer In)' cnfu.""C.'.::lblt 
n.;.ihl Upotl II rc:,.idcm of a Member ~tale in o-:d~r to f,.•uml r,n ac1inn under 
Anid~ 26 or the TN:l!}. \<fcr.t:OhT. in the:.-.:~ the '\krrAT ~tat~ !>lpk.."d 

1 pronoc.:ol i:t forthtt.ncc o f 1hc Tre31)' oh!i1,atlon11.. ti.le .. ubj~l mi.ttc:.r of ti.\! 
rcforcnces whtch ,-.as held to b,: cnftl~ea'olc. unlike- tn the t:a~ oefr,n: us. 

15. F('ir the rC3M>n'- "'"' ban· lilivcn. O. legul or na\ural person •~ nm pcrmiucd 
tu bn'!'.ii; co the CC'J mam:n !e>lel> \indcr Art~le6 (0 tnd (8) n{ ~ lrt3f'Y. ln 
1hu. O\"ln:C' '>; l. the rc<.P<-'ll~1bili1y of bringi1\A a mnuer rd utiflg \,.) 1hc Mn• 
(ultill.m'l!f\T of obh~;i\"'10, ufi\'kmbcr Slsrn uoacrtb.: f ~·. 10 ~b= no Qii,1 
In tbca.se or PolJ·tnl(suJm1.). i11. T't'SCrvcJ f\'lr MernberS1iu~ :ind the Secl'C1My 
( km:10.I o:- mdicmt d ln J\rt1clc~ 24 and ~S urd:e Tr.::31) 

76. In .;ond u~inn, ::,ince the Rcirpur.dcnf::r c~se i• poon.llrd on ~> 
CW'...JrJCtual and WffUOO> d~tic IJW of Malawi, Wt' hC'lld l1ll\t we havt l'n 

jvri11d1(;lion tu en!crtain tl1e pri: .. ent m;:uer and Y.'C Pia,-.: (;;,,Jnd nOatmi:: c'~t' i.n 
the Rcf~c -.hi(h wootdju~ify u• bSIJMinA;juru,<!.icflc,u. A me,c rck re-nce 
:,old y lo Arllclc 6~t''l anJ (g) u ( fr,c Tl\:aty b)' a n:Jjckr.t ura ~ l~mb'l:I' State ,11, 

r.CJ( cnuujh ~ the cc J kt pt'OC\'Cd With the ~l ¢3-.C. 

(c) \\'111."J'.U.' R o,c " 0 '1 t ill, ltESffiNDt:NT S,\ 11:-.Ht,.I) nu. Rl.!()HlRU fT' T 

C'O.'.\, \l,'£0 l'N ltff PkO\b() TO ARU('l. t 26 0► Tilt. TIU.Al'' ' H\-' 

L'\JIAtJ:Sft"(i LOC-AL Rl()'1l'OILS. n1m )1Ut n rr. ~.A IIQ/'\AI. tOLkfS (Jl 

1\ L\l,A'"l• 

7'. llndt'r fois IJr"'unJ ofoppcal. ii 1i:. th\! Apptlls."\l'\ etr.h:nllon thzl 1h.: 
FID •,Tf"l'd in kold,11g tlsu: dti• R~pq"deu Af'..d exh:;tutt'U !oru! or di)mi!3llr 

l\'m1•il/('s .,.•,rlti11 1/,11 m,•m1mg nf th<' pnJ1 itt> (.() Artfcf,> 16 n) :ht' ( 0.,\,(1-..\-t 

1Tro~, -..Ju.,,, dN i.nw !1j b-itr:t.'vrtlw·n. u-oi a brtach <J.f',f.c T, o!D!) ,ir of wr, 

<:f llt af,.!t, n l:i<•rri ,•<':.· ()J' priolrlpli•r .,.. ,,:,· nm the' ~ulljc-cr ,1( l i:i>{arfor. btju,-e :hr 

r.uf-<>-tal n,,;.,,t:s', lhe:-e i• ~.;edy s~ no FICOO for w,. » .:ootjda 1hts 

t ;._ 
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gm,-..od o( .ippcaJ in \'tc~ of Olll'cl>u\-e fiodin~ that thcCC.1 ha-.no jurii-d1c1itln 
to cme:-laln Luc 1>n-scn1 Rctetencc. ~'c 11hall, nowc\'cr. do iO for chc ....U.e ur 
cornplcrcn-.~. 

,x. 11,c provis1.> to Article 26 rtmls ti.it ro~:ows: 

'•frm u{,:() .-tr,:,• 111!:t.r.- th.;: ,,,cttrr;,,, ,L•trr,vj,,atio,N ~J lo a~'"· t:ct. 

regulation direahe urJecistrm b.••tJ M,·,,lher State, .\11c/1 pwton .~:,au 11nt 
n.:f"r th<~ hl<lli<!• fur dc'1,.,-,.,,mw,•:or. ,;,,der tlri.1 ArticJ..• 11nlo1 Ae Jws (If'>/ 
cxlkm.rttvl l«aJ rcamiMS 111 tlu: nali!ma! t•oum· nr trlhu,wl.v of rh,.• 
Hemlt('r Swra. ·· 

'79. n,c followin& ,ubinl~ion\ were uffcrod on Waif of 1ne • .\r,pdfanr, 
lhc HD did not con,-1dcr v.hc:th<1 then-•~ an nhustk"lfl of Inc.al ~mc,dic" 
m thl.' prc-.itt.t Cll>C. lo exhauSt local rt·ticdies. the: R¢!.-p..,, nclc:\l ,vould h1&\C 
had to ,al11c lh~ n.lleged u:tlawfo11'!~:; oru local ac.1 OT"deci~O:'l lpir\~ rrce1y 
PfU''iqon and ad;ud·.ca.tc i1 before the n~li.Onid <:('lurts nt' MnlU\\ i withn1,1,t 

SUC.C\'S.S. h was up to 1hc Ke>pom,km. a, J rc:,,ldcm p...-rs..m. :o (.,ca u,;c \\ i1h 
tbc llig."' Cc.u, o( ~iaia"·i to ..S:\Cr\ a ~ach of U'c fre.,1y. The Re~u:i.t1cm 
d1C111c lo rely on turl uod~ \fal~1wi r.1unk1pal In\\ 11gain!<,: tr.~ Appt-lla.,t and 
r:u~ oo Moes rtgrding, iob!.11JOofM.1la,.,i'-. 0Dl:p:k.1n11 t.ndcrthe i rc.ity. 

SO. In 110 (/Ir a:,, !he ~,uc or \.ioi;:;t'ao ,,!-~ 11n1y O!' TreJt)' ia" (Iii' 

comn:.uiu1y lsw obli1:41ko1b .,..,a, ne\'er 1\li~ before the (13!1<.mai cuu11s uf 
~•Jalawi, rhe fl!) 1.'.0ll d uoc enten.;un 1he Refc:n:nx. le pnnkulu-, no~ of 
an 31kg<J bet-~ of 4.nidc 6(g) oft1lC rn-:,1y ..,,35: e\'et brou11.ht ~t'or~ the 
national cvuns ofM.a\1.twi \\>hcrhcr in the pl.:ad1n~ uc ar th< rn::i.: Qrtnc- apoe-J' 
,:,\'I' a no:~o;4

(a.."l. the -.--hnk Reference rnal'.cs oo mdltin.i of Article 6(i) of 
the'l r~l\y, 

. 
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SI. The ptn\"isinns of Arliclc 29 uf tho Trc1uy ,;upp◊r: lh.:: pL,sinun th,u 
unle~!I thtrc is an l~iUC COl'h."C':'tllig ~ 'tiOlatioi, of 1 rat) lg,"' (I' the I n-.a1y. 
the C(J ~ no intc.Tpt\::tl\'c roJe. Its role i11 hascd on 1c:-tit1@. municipal laws 
t.md ll1. lS .lg.tin st ,i,~citk pr<wisi<'lm, of tht ·1 rcary or Tn::.i.ty :,""', ·r he rn.e i~c 
v.a.> rh.it the Rdpondc:m r.ad Dl.ll nci.)('d the ";obilion or any Tn-rly pt\Wis.iun 
or li1ijatod any Trcaly is.,u!.l hc!'l..'r.:: thi national <.'c,un11 o f Malawi. 

S?. The lllltrn..'lf'j oould ~ lia,·t hc.~n :o i::r~atc- lhc C('J :ili 3.n ~ll)pellatc 

l!◊Urt IOr all easel! TT'.111 cntuil a b1.::sch ._-.f m\micipa.l !;.I\-. C\CCI if th:.11 L1\\0 ha., 

nothing tn du \\<1th fflc ~·k'mbtr ~"'- Tn:at~ ~it,Mion\.. The req\Jitt".ll'l.::t.tt 
of o.hau.stitln "ill be- b3U~l°•cd , ... niy ir ~he h,i.uc bcforv the Jom(:-i1c ..:oun ~ i, 
the saulc a, the one th..l l ci,e;;llatc:s to 1he CCJ. The rre2ry :.s.--i..t '>hwld be 
\dnlated .at rot.1.-oal ~.:I. al Ins. In SU~lw;.'('. h .._ .. o,1ld be JbsurJ and 
uu.re&."Onahlc jf a ~ .. ident perS(ln c(\u\d litigmc before the lo..:al coum. on 
issue:. which havt nothjn~ h)<ln "''~ d~ l ~ !Ind. aft,ea-c:U-.,w.atgt.'-.e IOI:&.! 
n=tecd.ld. 1hcrcaft.« tuc- 3 \'1etMt-r S11te 1hr bJ'C&cll ol f1"nty J:iw before •he 
('Cl. 

83. On il.OO!hcr I\Olt'. tlte purpu11cd arlm1::,.slnn b>• tht" Appc\',uut thJ1 1hc 
l{~p()nd~,1 h~I) cxh,11,,;tc-ll all (i()mei,lic r~,ncd~ oni> ;,en~n~ to ck'fflCSl;c 
!a".l 1~ *h!,:h we,: Hn111,!d upr,tt. ll3l11dy an allcJ,?ed brt3Ch of cootra<:\ 
ar.d alleged l011 l1f inducclll<:n1 ,endt""r Mal/\w1 la~·. a:ild not lrc:ul)' \ 1ol;unr.. 

84. h •as ,1,1tr.,,inod M bmalf ot the ~JJ-=-.1 Alt follow). TI,c 
quo.tior. uf c~aul\1.fon oi local rcmedie11 is in ~li\y tt non•1S$.UC. Ute 
t\pflC1lmn 1s bound by iB ptea-..1in.gf. b i~~ tkf~ to the Kcf'~mcc. it ha! 
npf\!,.JJ ~led tJw !.ht Kt')J)('lttdcnt ~.JI, e.d11·11sl.:d dumcstir l'CT!tedi.:s m 
l\;Sf'C'C.l c,fthc 1~ucs il liti~1lcd upon m me mun1..,·i;,1l 1;otm~ ◊f~fohwi, lhe' 
A.ppc'!ant 11hot11d. thcn:-forc. ht cs..opped from :.:.~~i.ng NhCT'A'1,,e .ar.d fron1 

rabini ll'~ proN.t b,uc. 

CQAFP(i..A.1 NO J m' 201f, 

{ J j.,. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 

~-;. The ot".U~ "-'b on t.bt Appdlant k\ pru,t thal ,i..:, Re'-pnndcnt hs nol 

u~"O a r,;:mcd)' th.a\ wn, both cffectivl! rt':ld J<,ail!1blc at the mal~ral lime. The 
Appcilanl hai. f.1ilcd b.' do><"- [\.tfl i: ·1 had dt11ae 5':I, L½.e Mespondcm h:.lS 
al~dy d<.monstr:lt.::d tht\t it fu ll}" utiii~d the domc11uc ~n,cd1t<1 in C\)f'lr,ecti,"1 
>A-'lth Ulic ctur-st~n of d,c, ~ ton of W'ldu~'e1nen1 and tht brc..1-.•h of c-.'ntn1cl. 
f vnhenn:'lre. th..::rc w t\'I no ..::ll<:Ctivc u.nd ti,,•ullshl<: rt-mcdy in the m1.1ni..::ip:s.l 
::oun!- in rc,pc...1 of~ i'-'lllC Of quo,'11:n uf Che Su!VC~ ( ·c-un flf ~•JAIJwi 

86. ·1 ni: Rc~p..,ndent WU!,, roqum.:cl to ra i-<;c :1t ,~, m )t1b-rt11DCC: m 1hc 
d.."Wne'Sti..! rru,."ttdi::~ chC' (X'lmpla.in~ ~ fen't'd tn t.hi: C'CJ. ' I he FIO ri;tttly 
found th<1I 1hc ,try .:;an\c is:,uc11 wt"re 'tlefot\} tr,e municip:i, c:oun-. .:ind 1~ cc·J. 
chc Mlle.,~ :._,..UC bdn., the ~uo,r.Jm o f mt" Suprcmc Cuurt of Mala,\ i. 

Xi. 11,c l»llt to be d.:.term..ioecl ~J -..~hctht"r 11\c FID w.ls rii.;lu ln holding, 
thnt 1hc R,i;,;pon~cnt ~d c:\h.ius:cJ local r.m:e<lics in d,e n.1000:J oou.1.< of 

\tal,wi ""it.h.in th~ mc1tni.ng ohhe proviso to Article ::!6 o fthe rrcaty ~o as to 
be :tole h) pruc..::cd v.irh tht pn:)et'll ~f<trtrk.-e, 

«ttt Th.: ri:ijuircmtl\l cunu,ined in the 1noviso to A11idt 11'1 of W.c T~c:ny 
1hJ1 ,, rositleot l)Cn,00 i.hccld C'.,h:!lQ.O local rcmc:,l,c:( priclr IO Ntcr.i.i~ J. C':i-.C 

l<' the t'CJ h~ hoc:t.t ~1_rhdJ in The Republic of Kenya irnd lht 
CommOslonc-r e>f Lands ,, Coaua) Aqux<■trun~ CO~H.S..-\ (.'oun or 
Ju,tice 1-tl:'r. ~o. 3 of 2001. v.bcre il wa-. held b follo,\,i . 

• \/lt<·J. as :J.,'f CQl.lr.' »wl' :9·t1-.parh(;:,I' wUI, d:l· R(>."f><l"d,mt rt'!'e,01't/l.tJ( :ht• 
.fi-11..uruuon al f;i..~ pro;ec1:, 0,1 1h~· .,a:d {JOn:,•b of l,mJ b.~ d:t• Ap{'lfCQ111¥. 
ullil t~ ,esuf,an1 .rJ.,11,,,; of ,Jte i,m~-~:or /imd{mi ,·I••· pn.,jf'Cts. ti,c 

CC) .\l'f>l!A!..Ni>. l 0 11 lOlo 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 

R~:ipm1d1J/U IJIU)' ,;,if(ir" 1111.1mr tu ihi:J CQltr/, and this Coun can i!Xerd.fe 

pu·k,,lil:tiun ewer :mC'h refenma, 011/y if the Re,<i.p-;m;f(!nt hUS ('d:,,~u·,i ;,;(I 
its remedles fn the municipal cmms nf)l.'(: p<•rtic:uk~r Member S'((m: " 

S9. ' lhis requ ircmcm is 00s¢d C>1i generally recogni.<:ed rule.ii o f 
intcrn:i1iooa) law. :\rlick 35 ( I) Clf the Eumpc.1n (:(lnvcntiOJ) ◊O Hmuau 
Rights n he L:umpean Con\'cntion") eont.aiJ)S :i si.mjJ;,1r pru.,.isicm to the.aho.,.~ 

pro,,.1so to Aniclc 26, N ticle 3~(l) provides as follmvs: 

.. Tlw C.ourr may tmly deal wit it !iii? mo:tel' t1jier all ;}(m:<*•'ic: rcw,~hh· hu,.,, 
1-tee,1 e.tl1m,u1¥t, ll(X{)rding ic, !ltc· g<:n<·rully rt'<·ognis.:.d ruh·s ofi11!ema:fo,ial 
l<'.lw .. ''. 

90. Wi1b regard to the intcrprcoumn ancl :tpplica,ion of A11iclc 35(1 ), 1he 
,•\ppellant rctC:rrccl 10 IV/(1 C3SCS (If th¢ European Court of llu:nan R.igh~. 
namely Vuh<>•·i v SC'rbia (2014) 59 £.Ji.Ill(. / 9 and AUno.r 1• (.)'JJrU.( (10(15) 
10 E.Tll/.R. 8. 

91 . In V11/i.n,·i {i-upra), the :ipplica111s, who w~re ~ ::,c\'i~Ls drnfled by the 
Yugoiihw Am1y, unsutc~s:.fully :.ued Lhc RespClndent Staie hctbre dn'11ci-1ic 

courts for payment of per d iem s~ pc: rcA~1lmj◊JlS., The Go.,.muneut h;,1J 
n-11.ched an agrccmcn1 with ('lther ceseri,isls. with regard to Lht: payment of p1."l' 
diem. Tht iipplicant~ Jjd r,ut rely on any an:i-discrimination pr(lvisio':l, 
wltt:Lhcr domcsuc ur in:crnarional. before th~ domeMfo coum, They m3Je a 
complaint bc!brc 1hc f:L1-.-.p.::an Cow•1 of Hutu..m Righl:. ( .. tht: Europt"un 
Court"'} ofdiscdmirui1k10 steulmiJ1g frum the agrt)em~ t ~ 1ying on Article I 4 

of lh t Coovmt!on. The fiuropean Cmm lsid down :he followini genero} 
J)rir.ciplcs: 
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''69. II Is (I fa,.d,1m(WUl .Ji:11/Ur'i' of :he m<:C'hb1er:; ;,f prori!Cfian 

~•sttlblished by !ho? Crmwmirm tlta: if is sub$1,1iury i(I (i1<i ,,m:om,J 
.9 trem\ su,icgu,ordif!fl ,~u,mm right~·. Th,~ Court is ,·011,-enu:d wi!h :lie 
,,)upvn-ision of :In· fmpiemema1io;i h)' Crm:rcc,•illg S.t,1<(>$ of 1'1elr 

m)!i,{!mfou.t w:d,1r 1/:1: Ccm1'(:1t:icm. ii :,·}1011/d not Wki• on the role of 
C'flnll'/u;ang Skm~. who)'£' n•spo11:;ibiiity• it is m e1u•ure thm :he 
fimd,mu:n,•a! rigi:rs and/Yeedmm enshrined !h(>l'<'IH ..:u·e N}tJ)o?('/;'!t1 (mo' 

pmto?~'t<rd dli d a()m,>Jlk lcw.:i ... 

70. S:a111s :mr disP,<'11Sc-d.Ji'om ,m:sv,v:riug bc:fore an imtrriatimwl body 

~for ihdr u<·ts b•:/oYC' !ht')' ha\'e fwd m1 oppommi.')• :o put mauer:s right 
through tlu:ir 011-n le?.!II sy.~tem, ond th().~<' •,,hn .,.;.,h 1,> hwflk(.• :lte 

st1pel'l'lv,1·v jurltdfc'(if.JIT of(/:,• Cc,ur: ,,)· co11,·c·rt1s <·omplai.o:,'S agai11s,· a 
Sm{c· £11'£' dws obligi•d to use firsr the remedie.~ t>mvided h)• !he 11:uimu,J 

h:?.al .~·.~rem ... 

7 I . 7i'u• of>UtJOlfQ11 !() trium~·, dom<''ili<' re,m•dfej' :h£•rt,•J0re req1!ires an 
,1{1p!:c:ma /(I mllkc m;rm<tl USi' q_j remedles •.1 hie/; are ((l'(lf,'ai>le .:md 

Sl({/'iden( bi respect n.f his nr her Crmwmritm J?ri"wwce~. 'l'l!e C\"lHe1U;~~ 

of :Jie n>1J.1~du>s fo qu('.t;{(m ,m,~·, be: ~·u,(lk.i(•ri/lj <'t'l'l<,·i11 ,w: on.,'.v ,'n 
,:,,,cwy bur in pr<1'.,'ic'.t.·.failillg ll'hkh tluy lack !he req11hi:e acce.ufbl:'i!J' 

mid e:tJectiveneu. 

:'2. Article .J5(fj al.v, requires :lia,' !he M1111)foi11(S in!,,11d1:d w l:(! m(;(l.: 

.t11hSi'{Jut•1.•!y in S,·m~·l101ug sh;,,1d1/ ha•,'t' bt-e11 nr<tde to du- <1ppropriaf!• 

domej'fk lxx~l', ar 1'eas: iii subsmni:o? al!d in compliance with the jhrm<>i 
re.q:rirem,r,w, -!utd cbm.~!tmhs ,'aul ,/own m ,W,.,<-.:suc l(IW 1111d. fi1r1h£,,., 
a,,;J "".I· pro(:edurn! m('<tn~· tlu11 migirt prt!\'t'I:,' <1 bn-<,·ch of :he 
C,mwmrimt .fhmrld have been med. Whirr(~ on appl,'t•ai,1 l.•(1"$ ji>lkd :o 

comp.~1• ·,dt/1 lilo?u requiremems. his or /:el' app.':<:ol,'<)•1 >ft()u/d in 
pr,',u;,'pl<• b1: 114.fdun'd iJ:mfo1i~·s,.bl<! for fi1ilurt' ru t·,i:/:aus: du,ru.~:ic 
n-merlin,·. 

73. l/011•ei·o?1·, !here js, as b:.dicaNd ahfn~r. JJfl fl/J/:gtni()n ;1> /Jaw.; 

r1r~':Our$C I<) "<'•11edic-~· w1'kh w·c· inm.ic•q:r<:fc• or i,wffi.•criw: .. ·• 
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Y2. Appl)~n~ 1hc aOO\c pri~crpl~ :.i.e fumpeati Col,llt uphf.d I.be 
prdiminar~• objccti,,m of Scri.>ia c1JnccrninV the applicant:.' lailu:-t" 1,, c~h;l.~~ 
dnma.tic l\..,nrdi..--< &s rt:g>n:!.s lhcir disain,in.11.tion coinpbl!tl. 

93. ln A:in4< v C)'pru, (1005) ./0 IUI.R.R. 8, lhc Apprcanl, \\ho ..._.ii!> a 
0.1\'1.TnOt tnd .a r~hhc Offi'-'Cf. "''" ~cd for th.:;';. hn:-"!h <,( W.Q -

ab·JsC of uu1hority. D1sc1plinary p1\'lct:lt'Jingc; cn'iucd m16 trie ~\pphca.nl wnll 
dise.a:)5t'd ilrld S.."loq !i; .. pcn.>ioc. lie duUtr.g;cd unw:cc!>sfuJly ~for.: lhc 
o.·nk,nui com1 th~ dh1cipliJU1ry :.ancoon on ground of c.,cci..-. ur ab:.:sc: o(pcl\\Cf' 
ClA" 10 tbe dicprop1.>11ion.:tlil)' of penalty. lie lodgef1 an ~pplh.:.atio11 befotc 1he 
Eul'Qp...··•an Comt cunipls:mne oi ul\_iu.m.ia,1 intc1'fon:noe " th hi, n£h~ « 
pr("lJlCrly in bn-aeh nf Atl\c!c l of Pru-llJe<i\ No. I. 

94. 11,c tfor011c11n Coun found 1hul d1c 11.pplicat,un was inadmisi-101c os the 
~k\·.J cft«ti\1-" don:aesiic ~ had not. been exhr.1.L,ted. h held i;.s 
full◊....,c;: 

.. JH. lf'1til!' t,, the <""1Jal of "'1t.ld:inet) P :he prntoc.rion f>f hu,,,41.11 

rig Ju,, tfrc, ml,• uf <'.(h,1101u11J <Jl donuHlK r,u11,•d;,e, ttm:s, he trppl•~d w,1}. 
.<mnc.• 1/1..,grt .. ,• ofl!e:nl.,/U)• a,v/ 1.1·i:hu111 exct'l\i','e .foo•:ulis•n ,: d~<!:) 1,r,: 

r;;quir~ inert(• that uppltt:atw,•• .•lkw!d bt ~ to 1/ce !lJ,pmpn.Jti> 

d<1111otk ('l)tll't:s arid ri11.1t ,,N~• .shu11/tt f-c· ,nadt ufru,1t•th,•t dvMg,,e,I (Q 

chall~e i~I d«inotU •l,id1 a/1~-.Jly ~-w>liJJc a { Mv-.•.o;,Jfrm 

••l.f!ht. /t ,:arnmll)' reqwre.• al11u that ti/\' r,;mpUmt1.1 fn1,-11,.-!i'd Jo hem.,/(' 
>-.•dn.h/ll(·Allt at cl't' 1,,u,r1.11t~<tnOi Ind .'<hor,lrl IHI'•"'-' lwn ,._'(•nrila:~•,J 
hefar1· 1ho.k ,arn" cCJiutl, al leasr"' ,,ub:rtaMY. and u, <'»,yJJ11,1no: n1th 
(he for,,wf n·qulrem, ,:t, am/ t/.i,e•./i11•h., laid thm:n I" dmm•s((c /at•. 

T•!<? obJ<•t!l oJ Jite ntl,· on e.Yli;..uflion 1J,fdom,~11c """dies,, ;o al.iv, 
:ht~ ,1atiu1wl awirormo (p, fo:arilv tll(.• jud,cw/ mtthori{J(>.'<) IQ odd/'¥:,'~ 
d:.: u/~a:w,, madr r,f 1,'ifAIJl:tm c,f a Ct»o1C11tioh rigirf .iltd. "Nn­
uppn,prit,u, tu 1.J/jonl redrew b(rf()r;.• lhM allt•JJ<Uirm 1'-t $1tbm,m:d tu '"e 
Co.-vt In >CJ ~!1.J tlkrec.u:m at 11,/UlOnoJ IMrl u rn-wjy ,.nabi:ttfl tht· 
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natiu11(Jl cmtrts rn adtln:~s. nr foost iri s1,b.ti.<mce, tlr11 argummll ,~( 
1•/Qla.frm of the Cu,11 ,mtim: r,gh!, it fr rJ,nt n-•1wflv ··•·hich ~lwuM be 
exhw($1ed. If,;.,,, c<,mplalm pff:,'(•nt,?d l;,;;fur(t the Cuf,r/ ... hm ,mt been 

1mt, eirht•r t>\y,Udt(v or i11 :mb.t;am:e, fn tla: nMional u,vnt \1,ht>n :t 
u 1•1.'d lta\'e' bf>en p ,u ln :i1e oc:rcise of 1) rem,:'d)' (wai/(lbk v, the 
<tppfiNmt. tlw nmimwl /(.,gt:! on/(Jr l:a.'> bi'C'II d1mied 1h1: dpporWIUI),· to 
i>ddre:,·s the U11tw1mi<m i.:s.,mr •·•·hi,.J1 :,'ie ruf(' 0,1 die t'th,mstitm of' 
,/Qmegic rem,•die:s ,;.,. h::endetl (() Ri'.'e it. It is ,wi .t'-!ffi<font 1:iar th,· 
~:pp!lNmt may lunv,,, 1m:,'11cce.w;fi1l{1,•, exer,:awl a11otht:r rem<.·t~i,· whid: 

("1)ufd Jmvc overrim:.:d !ht' impug;secl m.-:a.~un· cm nthu gmimd;s no: 
co11m>c:ed •,1.:f1h <+'1e complninr of vlo!arion of a Cmn·t-J1:irm rfg:11. It h· 
the Ctunwufou <,'Ompfai11t which mu~, /Jaw b(:(:n aire,I ai nariomd l,rve! 
/hr 1iurrc to have bc<!n exhm1:,·rion <>,f ,he ··e:tTt:cltt'" 7emt'<l) ". it ·.rQu!d 
b,· ;..-c;,urary, ti) tlie .mb~uUOlJ' dmracN?Y <1/tJ:c C:m,,·eutirm ma,;itine,y if 
on uppitcam. ig,wring n p(i.f.~ib!e C<.mwmti<,11 t11'}!um<-P.', r.nuld n:1\ on 

:,·()me otiwr gmwul befnn- utwmm! c,uiilnriih·s for chull1mglng vn 
imp11gfled me,~1•re, b11: :him !odg,· (m applic:11lim1 b<fure :ht· [ Qur-: ;;n 

the lulSh qftlu· Co11...:>;uio11 orp,w11ti11.'. ·• 

95. Coan:,d f('r th~ Resi10nd~111. fhr hi~ pa11. refe.i1ed us to fne l>r 111..:1kal 
Cuid~ on Admissibility C rltcriu of the C@llncil of F.urop1:}Europt.'.:ll11 
Court ofUum.:.n Ri~ht.~ 2014, mere parliCUl3rly t1lt: cha~)ter de.,lins with the 
non.e;d1ausoon of domt:S~ic remed;es unJ~c Anidi:: 35(1). We find it 
appropriate 3ltd u:.<fol to quot<t the foU.,:-,•.vin:; c'.\11act.<1: 

"60 A.t tllc :e.,•f o.fArtid(' 35 il.:s<•{fuulicau.-.;s. :lil.f Yl!~JioJJ'i?me11t i.t ha:.ed 
(IJ! :he g<merully r,;c1)gnise,I rules of i,tcemn!iorwl law. The r,b/ig(l(ion 
Jr> e.r.iim1Sl domel·(k renwdic•s ft?rl11$ por1 r,f c10.<nmm:v Uuer1w1i(m:1! 

1~~w .. 
61. The (E11r<JJ'N?Cfl) Cu11n i:; i11u:uded w b<· .tubsi.lU,r)l to :ht• nalionnl 
.nwu·nl$ safeg1mrdil1,: lmman rights and l: ~ oppruprjo1e :ht,: ;Jut 
m.airmui court:. :,hu11/d !nitifllf)' /in'.'e tlu? <,pporl1111ity IQ determ.'m> 
q11.:l ficm.t ri.•g;,wding d:<· comp<llil•jfl!)• of dnmestk li>w 11 i:IJ fhc• 
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<:rm~t'ft!IOn. jJ 1rn appiii:arion ,5 no,tt'che/t..,., strlwttfw,•:.'y lv.,llgl:t lrl 
Sir.,;'1m"1l• tht• Caw: Jhcmld fo,1 i1 tlu• 1'c11('{I.' (JI :Ji( ~·,ew.,· of tin• 
mwu11al ,t.,urt.f, (h hf:i,1i m d•ra: <1NI coR/,11NO(" «mtO<': trith tile ,11.(t/ 

.,'<.rrn· (.Jf 11H•ir i-v,,u,:{,.,t't •. 

6.i'. Tl:e ra/i(JM/(' fi)r lh<' t>Ylrmr.~rlon ni(c 1$ u, "j)OI\I ;;i., 11,;iinr.:1.' 
ar,J/v,r;.,'H > priAJci.rily IN.. eotvts. ,n. oppr.,r!un.fJ.1 JI> pl'('\'LJII (,/' put r~llt 

llle (t!,'t>J.:t·d vfol(Jtlo11.r of tlie Gu,mmtl,m It u lta:(ed m, tli1 
crHtmy)IN•J._t;,ar 1/w dolRr:!t:~ 1..-gol orJ.v u·:U ptVl·uk for an 4;[}i:,ct,l\'t' 

r,wrdy.fur rioluliims i~{ Conwmiun riKhf:r . . 

67 If i.s m,c ncu·v,aryfm the· (OOir,mo,, T'lfhl N be rf;>o'iril(,' 1,Jistd t-'2 

drm•l·~ur p,w.N-dit1~s ,mn·id,:d that tl,e com,,taim h mlwd ·r,1 l>!u.,·t m 
st1huanu•' .. Tl::. memtt tMt if 1Ji,; applu:a,s1 k\ls Rl,t rrl,,'d ON the· 
pn,~uiom, of th<• (i;nwn;fcm, he (Jr d ie nmu lw• " ram·d <tf'J:11111('11.'• rr, 

;J1e .)OJm°' ur !:kt· <:!feet t,,,: ti:,· bcui.t c,f d4txl"$ilt: A,,r, 111 ord~-r "1 Jx,-.. 

gi\~W tlu.· N.t1ti!)1,·qf oowto: tf:C' npp1,1r tu.r1i1,1 ro n:,IN,YS fh<l ulkg,·d bn•nclt 

i11 thl•,!Irsr vtac,.:. 

JiS R:krt-,• tit.: ~1~,11111c:11, daln:..'- NM txh.Jlt),'U>n c,f do.•n... m·, r~ Medi,,, 
ii bean rl,e bunf<t11 ofproi i••R :h~n th~ ,1p1>Unm1 has ,,fit u:!(t! a n>flft.fv 
th.If u·as f.11J. ~Q«tt-.,· 41:d mai/obl,, ... ·• 

Yfl. In lhc h~hl of the !tbU\C, ,~c: hold th,u, where a rC"1dc1 rcr>,)" \\'is-..¢" 
tn lodge • Rcfcn..._lCC before 1.h~ CCJ unJ.cr Artjclc 26 nf 1h ·1 rcaty. 1.h.: 
follcw.ins principl~ arc <1.ppl1cabk befotc:h;md In -..ie .... Old--: -pro,1.""'0 to :r.at 
Article: 

(a) the 11anonal <:0~1rts QC i:ribuns!s :,hou,J hiti.1.U~· ~ afiordcd tJi,c 
Of'pun"ni1~• I.(\ f're\-Cf'lt l-Y put rigJn ll.'1.Y a.llc11c:d viokninn .._,f the T l'.:Qt)' 

ur In detcr1mne Bil}'' Tt'C'aty ,elated h<;Uc-; 

(b) it fu~• lba1 tO) rcrnc:d)' c,h.iing l.lt r.aliot~l le\',..·. wl1ich cn4i,lcs •.he 
ll:tt1on~d courti to <1Jclr0!>s. t\t le~,~ in sub111:mo.;c1 lh< alk:ged \1ub;,cm 

of lhc l rcai:y or Trcoty rd31cJ ~ ,;,ho·.ild fin.I :-e e,h1tu.,;.~Cd: 
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{c) il is nm n.ocess.ary for th¢ a\lc:gcd Trca:y violatiC'ln or Tre.ity n::t:nod 
is1>.1!C 10 reexp:cssly r,1ii.<d in doml!s.Jj<.• pmc...."'Cdings before the nati..,nal 
comts pro\'ided that the c(m1pk1int C'lr i,;:sut i~ raised :'11 J..:usl in 
s.ubstancc; lhis mean,; that if .:in appliean1 ha~ not relied on th: 'l re..TIY, 
he fllu:.t have rniseJ .irg:umcn~ 10 lhe same or lik.e efit'ct nn 1h? basis 
of Jomcsric Jaw. in orrlc,· 10 have given t}1i:: r.ation:'11 courts the 
upponunily to n-drc!~S the :dkged violalion or dcto-rtn.i,te the. issue it. 
the first place; 

(<I) ii i~ not s.ufli.ciem 1hai a11 applicant may h.ivc. un$uCces~fuUy. 
excrcisee.l another r¢1t\tdy on miler ,!trOu:tds not OOtLn..:ctcd wi:h 1h,e 
alle~t'd rrcaty \·Lola tion <:w Treaty n:huod is~ue: :t i,;: the Treaty 
compl:tin1 which mu~, htht' been aired ~1t national level for tht.-rc 10 
hevc b..:..:n cxh:mszi\'ln of the remedy bt:fure die n.:u ioo.:.11 cuun:--: 

(c) an applicant is only ohli2,00 to exhriuM before the naricnal touns 
remedic::--wl)jch are available ~ud effoccive; :.tnd 

(0 whcce the g()\'cmmc,n d.iims non-¢\haustion of doooestic rer.tcdie,;, ii 
b~:.:r:. th.: hurden o! pmving that the upplicaot hai, not u~ a <em~Jy 
Lh:11 \lhlfi. both dfcctive and av.ijlable. 

<n. We have duly c-.msidcrcrl tht submi~sinns ofbolh ~~ic,;. lo its. ruling, 
Ille FTD found, rightly m our vie,..,,. that the issuts. before the Malawi mnion:;al 
cou1t.,; were au alleged bcead1 of oonu:x:1 by MACRA M el ::tu al!cg.'.>.i 10n of 
mduce1nro1 10 C\'lmmit a bre!lch of contract by the Appellant. The FIO thc-n 
\~enl on 10 HJtt that these i~u,::,, have rclcvanc~ to the Tr~ty but it failed to 
clabnmle in what m3Jlllt.r. 

98. Al> re_gards 1h.; pn:scnt spocilic i.ssuc of cxhsu~tioo. of local rcmedi~::. 
1hc FID rei:c:r:ucd that it was c:ndo\,•ed withjurisdic.1jou !o emc11.fr1 th¢ maltcr. 
Tite rlD held thaL in its op:(Uon. the Rc.spoJlde.tt did c:<l.taulit the loc:11 
remedies. The FIi) 1)otcx.l (hut the Rcspoacient's c:>.sc: had bc,en :ak~n tO the 
highest cou,i ,of tvfoJ,w;i !In:,; l'uUilling the rcquirtmcnts of Article 26 .ind 
mor~ th;rn what was. inteo1.h:d by the ctrafters of the 'rreary s(1ould not he re.id 
in A, tidc 26. We wish to poim out I.bat il \\'Oulct seem that the FIO was not 

O:'.r;JAl'!'r!AL~l). l !lfW16 

- _.- .... .. _,,,­
,, ..... i.,-··· .':'v 
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ft\ "Q\Rd \!ti\h sit lb: -..thunt:es i!Od argu:r.C"lh pm before U• o:: th~ pre!-eal 

iSbUC, 

99. We v.<,uld have ttt-s1 <le-alt ,... ith rho;: Kc-cpondc,r•s cor.t~nlior 11'1.11. ~ 
Appdlm sb._,u!d b( d-Klppcd trom ra1fiing the quc-.sr,on of c-cl1.1u-.1ion of lncai 
r¢(uedlcs in view ot tile latter':; expr~ll admj:,.i,ion bul we s.hijll deal with thi:i 

i~ later t<'I' ~ whiclJ will~ ol,\ ~'.l>. 

I 110, A~ already ~ut~d !lbo-.·c. the C'C J l~ a rt"~lOODI cnutt e:,tshli.shcd 3$ .n 
wiµ, utCOMl-~A .nd !U,.c:n juri;,d1c,ioo by lhl.! 1 ~t). It rolluws II.at any 
compluin1 or l<111u¢ to be d<tenn iued h)' the ( '('J mu.<.1 be 'J'r~l)' bl.~. 

101. fn the present ca~ it ii- c-,0:nmor1 gmum.1 th1u the i<t<t.es bclOre the 
\fo.l.awi natioru,I court .. wc:rc :Ul Wlcg,:d klr1 o( inc!ucemcnt 10 i.:ornmil ,1. brQ.is 
of contract by the Appc:ll3rtt anl! aa 11.llcgi;J lm:,,ch of contme1 by MACR.A 
unde-1 1\<l.:ilawi domesclc lav. . 

102. The Rosr,<,ndcm ha.-;; )ubmintd that it h.011 already demonstr,:lod that 11 
full) u11likd the dorncslic r~ .n \.-orn.'\.to::. "hh the quesn('n or.,,~ 
~l1t1t~ tun of ind~.:mem and the ;:iJkged brcuch of cnn1rn1.1. JI hull funher 
i.ubm.i ll:=d lhJ( th~ \-<1)" :-..1.r.!e i,l!I.~:- whic..11 'llta'C ~ rote Ge na1HJO.al CC'IIJl'b <11 
Mab1.w1 :t"e now b(fnrc ::te ( CJ. excepl for lhe i!ii;ue ut th..: t.uomm of lh\l 
Supre ,"e Cc,u,, of C,.•lal,,wi. 

103. Thls i,. precisely 1hc point. Only tNlb ofb.n:..w:~- of c:ontnctand tort ut 
mduu:mcs)l ttl 001r.rn,~ • breach of or,nlf'al.-1 undl.'3' ),hl,11",j domel>cic lnw wc-1'1! 

pleaded aud i tlj ll c.licslC'<I Lpon before lh~ r..ationu.l C(lurts o ... M.i.:.....,i Tb,; i~ 
not dl'Puted and is home c..a1 b)-s ptN."31 or me Reference. 

10-l. h i3 dear I.bat no ,.,:ou1t00 oflhc lf\.--at)' or ·rn-.a::y n:,.;.tcd ,-.uc w.1:-

plelClod a:id ,tCJu.:!icJ !ea upon heforr chc 11,,uonal i:omis of Mal;.1\~·1. The 
1\al.:il.1wt eourt<t dealt .,..hh putcl) <lomci.tie rcn,etl.i<s untltt M:\13.wi dcwuo.tk 
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l~w ~f coairact ar.d lort. which had nmhing to do wi1h tl\c f r-eat)', The}'· were 
n-cvcr called \lpon 10 wnsidel' ('Ir :tdJudicate a.ny \·iolat:.:m of the frt'i.11}' or any 
Tremy related i!)SUC, In other w◊•'d~. the~ of :i'tc K<'.'!)p0fld¢nt hcfore th.:; 

nstion~I <:oucts wa_.:; nu! T J'Ctit)' ha:-<d. 

105. In these ci,x:ums.sncc-s. applyini; the pl'inciplcs !~id ciown abovt, ,ve 
find tha1 the Rcs.pllntkt'tl fuilccl t.> exhi11m local remo::di.:s in the nationRI ot,uns 
of M~lawi wit11io d\c meaning ◊f the pro-..-:ro l(l An1cle 26 oflhc l'!t"alty. The 
ma:iona) cour1<i of ~.falawi were never :tt'fnrdc:J foe opronunit)' lCI p!c\'C'Ul or 
ptn right uuy aUescct violation o f the Tf"C'~uyor to dt'lemW,e r~ny fN.ll}' Tcl:ued 

isi;ue. The prnviso to .•\nicle 26 rdttes to the cxhaus.tion of Treaty based 
rt.-mOOies :met m,l pw~Jy cl(lmc:s.iic ix:mcdics which h~vc notbi0,£1; to do with 
the r realy. The case of PolJ•UJl (:-upra) is ;.1 g,o.')d cx.1mp\c of how a viol:mon 
of the Trc:ity w;.1s li1$1 plel'.JC"d .-inc'! scliuJj1;ated upon in tiic ni.ticnal court 

hefore it came t,, lhC" CCJ. 

106. T1·ue it 1s. th.:t there wa.s no occd for the Rc.ponder.l to h:tw: cxp1\!ssly 
rnist'd before 1hc n:11iouttl cnuns any Trcsty is1>ue ,vhich it would 1hen sc:t:k lo 
r:.1jsc hcfof"C' lbi' CCI. It should, hO\\'e\·l:'r, have ventilated 11.e ire.11y issue at 
leu.sl i.n suhJ.:ru.te< bl:'forc the natiooal eo·.1.rt~. JI foiled t,, do so. 

107. Co·.1.nsd fo,• 1he Resp<>odent him~Jf s1ihmitte<l ll\3.1 th~ Tfl:'O.L}' i~sue 
musl Ix raiscrt at leas1 fa !;uhsumce before the 11a1iona1 cm1rts. Rut when he 
W:!J. esk<d to elaborate: OJ) 1he Tf"C'~U)· is-;ucs. raised in substance hcfore tli.e 
1mlion11I courts of Malawi. he W:t"- unablt.! to gj\'e. a pr«"ise :,;.n:-.wc. This. W.)S 
un.su:ptisirig since it is clC3! that ,,o Treaty violariCln nr Trtaly rdate:.l iss~1c 
wa., raisc:J before the: 1Knion:tl c:ourlS ❖f ~'1:t.lawi, be it exp:essly or :u 
s.ubstanoc:--. As h3:: -alrcu.dy been smteJ, 1bc csse tl:r lhC Rc;,ponJe.111 3ga_ins1 
tl:e i\ppelbmt bc:{on~ the mnioi:al cou11s wa:. ::in alleged ton \If ind·J::tmcnt 
under '.\falawi clnme~liC )3,\Y an-d h.iJ nothing h.> Jo with the-Treaty. 

lll~. As ca.obese-cu in !he cases of Vulw••i mtd .-1:.inas (supra). 1he- Curopc;;.n 
Coun de-diotd 10 enlertain 1hc :app)jcaric:ns for alleged brtach~ of lhe 

CCI Ar'ff;}.I NO. t OF2316 
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Luto-pc11n Com·c:utfon ri~ll~ J;l\·~n tmU thc..e (('lnvtmlion is:;u..::-- had not ~n 
a• rcl.. e\ en in >ut,,qance, hd~ the' OMWl'lll co.ns. I be: apptw:am.c.. thcref orc. 
f uilod u, '-11isfy lh..: rcquir<:menl ('If cxh:lil!>1iOI\ qf local remt!Cl1cs uodcr :\ttlc(c: 
'51 I l oe' the: Eumpc-jQ ( 'orn-m.ivn. 

109. .\tthough ii _(, true: :~1 tl-it Resp..indenl'f .:asc U'I the n111imwl ooun:. il.lld 
i r. lhe Mcft'l'\.~Cc 1~ b.1-.cd (In tb~ 1-2m~ fscb a.nd c-\~ts. th.! in.,c-;- to bc­
~h('\j hc:fore thC' nntlonal Court~ pe:ta!nC'd h'.'I purely OOtUfllC-lu..ll !l.r.J 
tQl'h,l()i.:S man~ j.OVc.Tl'l«I' hy Ma. swi Jomc,.ttl,: b.1' tk."an::g M n::'31: i<-mhir IO 

1hc T1Clll'}'. The Rts.pnnden1 did J\01 1·11.ise any Treaty cnmp\a,im ~lore die 
nation.al co.1:ro. ~,ther c-;tpn:s:.I) ('If r. iUbslancc. 

J 10. A(, nghll>· pvi:rucd oo-: hy ~ A~llant. .,,n.:.4,;le l,<0 and tt) of the 
f1c:uy. on which the Rl!Sl)mHlcm •~ n('lw seeking to r-.:ly bcf\"'ln: lh\l CCJ. w.i:i, 

r'l~-etnaled bcf«e rhe n.,tioru! rouru of Malawi wh1.···.,er i1l fhe pklLcktg., or 
in the trinl or th.J appeal. 

111. \1oroo,,cr. as V.ll~ bdd m A:il•u~ (-rupm). 1t i~ r.m ::.u~k'IU: thal an 
~1plia.nt ma)' ha\'t'. um,uccc~-.full)'. cxerciiieJ anmh~I' n:medy uo Nhc:r 

i.:o.rnd, no; cn:u1,ccred with th.:rom;,f.lint o("iotatioo of .a ('om<"'."hm :itt'"'I. 
I .ike"w~i.c. in the pres,,,.··•1u case. 1he Rc:.p1,mdcn1 re)icd bt:lhrc 1h..: mmont1i court, 
~Jcfy on n::mcd cs u.-~--r :ht MU'4-i dou,cqu; law. fb.i.J "as rlnt ~.,mcia11 

l1.' omu1,l>• wuh 1hc l)fi)\'l!-<) tu Anick 26 :.md to <'113':>le the Kt'.'Spnndan to 
':OU:td sn ai.:1ion w the -...id .\n,dc. 

Ill A~ a tmAlcr uf fact. " p,e!'U~I nf I.he R<"ftrcnct' l'eve:11, thal lhe 
Kc~ponrknt h:1~ fJjfod to ¢)1:H)lish any link betv:ocn l,f'c rr .• m.:r dc\crmin..-J 
hcfhrc 1hc nat>t'nd. 00Urt$ a11d the Trea:y. Ott the conlrJry. lhc Rcfe~nce 
md'ic~t~ t/1:.t then: ~re no Trt-,M)" iss~ C\'ffl bcf~ IP-.:CCJ. ~ 5 t1f 
1hC' Rcfc:t:0cc lil!ts ,he is.~1es to be Jt1cnnmcd b)' l'ne rm nnJ rc1td1, 11,11 

foll~::. 

(QA.""'...U.~IUF~;t•i. 

C; Jc. 0·~....._ _ _,,,,,.;:::;-:-··~'(_-
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"5, TSSCES FOR DETERMINATTO:,( BY TIIE rl.RST J:,(SJ!),,'i(',E 
l>I \IISl< )N 

5. ! f·Y:iether :he (tl:en) F-' Re.f;xmdem indu.:·e,I :lw br,·;u:•': of dw lr.-hv)('-:Jbiir 

A gr..:(•11m:1:> 

5.2 lJ'hedm· $/:(~ ]'; R.:~JH/11(/q,:i. Ju:(>1fiw,?a' •,d:ii :he ma11age11u:n:. (YJf'.} ti./uucm u,,rl 

Mn{r(,11' of1h.• (.'h,m) :;,•J Respomlem l;oord und t!u· ,%Jni,-f1;..i:W/ r~•/::.i()n~:u~•, be.tw~en 

:fie Appi'icam and .1\-f..JCRA.? 

1./ Wh~~du-r :lu: Applo',,:;,;m l:os jbjkd m rr,U ;,ut :luir scn in·~· und ::ier~iw · .. .is in 

(l r f<~Cli n/liu> Mm,,. ()l the .'ic.f:m:e? 

5.5 Wl:(•&i1w tl:c•rc t:as rmr aire,mumi l;em't',·1t ,·::(' tlpplll•mu :-mr: .-he)"' Rn,·puml.:ui 
w o?Xlimd :/1~ roll am pt:rfo,d? 

5. 7 WhNhe,· 1lt1? fli1d• Cmm <,f M(,'/uwi (CQ111,..,,>, ::fol !Ji.'i.,.im:; t'ffi:d in ""' •firdh;!! 

tlie sum of USS66.S50,0VO fJ(j N!M r ,,~an VSSI 33,7M.OOIJ (;(I as. d,wiag.ts . .. 
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113. As i!< ob\'ious fmm lh~ above. lh.:: FIO i;:, tt<1: being a-.ked tt.' .:!eterminc 
any Tr~ty issue. h is in cffecl bc',ng asked to sil as a ooutl of s.p?(..li en th~ 
finding.._ <1f naliotutl oowu under ~·falawi JOtl.lCtillC !.tw ha,·i:ti;, no1hir,g to do 
wi1h the Tre31y. The CC.I. ho,vcvcr. is nm a ~upr;11uttiC11l..l) court sittin:; 0 1) 

uppe:;l l on tkcisions of national courts w,dcr dom<Mic law, which <1re not 

Tm1t)' related. 

} I 4. Counsel al:-.o ~ubln it:cd tha1 the Appclla:;l h.t.S failed h> di!>-:.hargc the 
onus of prnvint 1hnt the Rc:-poml~,u has 001 used a remedy Illar wa:. bo1h 
eftb::.,ive ~nd available nl lhe nn:e:ial time and tha1 lh«c w<1s in foci no 
effecti\'c and available remedy in lbc m'.l.nicipa\ courts in r<:S::>001 of the. issue 
of quort .. lll of the Sllpremc C◊U11 uf Malawi. TilC i-hort aoswer is lhat thi:. is 
p·.ming thi: c:'ln before the ox. The Respondent fui\cd ir, the first p\;u:c t<~ 

demon!ttrnte 1.ha1 the iSS\tC o f quo:um of die Sup~ O\¢ Cuurl -Of \falawi ii­
scti•.mablc snd ..:an be rc:medie<I under lhc Trc..ity. Morc:ove1·, as Wt' h3\'C foUJ:d 
3\lO\'C. th,..re: wa..; no Tf¢:!ty i~su~ which \\as rai:-.:xl before thedomcsliC coum.. 

c:ith~f cxtnt'ssly (Ir in :-.ubsrnnce. 

l 15. Wi: .sb::ill now J t..l1 with !l1e Rc:-.pumlent's cvn11:.:ntion thin rhc Appellant 
should be cslupp,.,-rl from cai:ting the question of .:xh:au)tion of\0¢~l rc.r.tt,,;.1ic'I 
inasmllCh as the !;mer has a ltcady exprci-:-ly .id.mined that the K~pondenl ha::. 
complieJ with this requirement of cxh,mstion of domesuc: ~ :ncdies. 

116. t he purported Appdfant' s u<lnt.ission is OOll ttu:t::d a, pl:ir.agr.1ph 2.1 of 

its. dcfcn<:e 10 the Refo,enec and 1'¢:;id, ru. foJloY.rs: 

"Ir is cu.Imi;;ed rl:M Malawi •\fnhi/.., L,'mf:ed is ;l ;uridi<.:M per.n.m ,·.r.1fde11i (,1 

the Reptiblit: qf Mal(Jil.>j aml ll'u11 i: hwl exlmusWfl all n ·mi!d:.ts ,:,! Molm••f ·:,• 

n,11t1s jn n'SfX'!Cl o.f 1ht• lrnu!s tl:M ,: li:iga:<,J 111>011 ... 

I !7. We fhld no mc:'ril in the Respondent'& c<:1nte;:tio11. An t'~:.lminatio1) of 
the above purpulled admission :-huws ,ha. :1 ret;ucd solely m exl:aui-tion -Of 

C.CJAl'l'tJ.1. r.-0 1 0F:mu, 

;J c: {.. 
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<loo)e5,1ic remedies in rvlalawi ❖s"uns in res,)ect of issu('~ th:tt the 
H.l•sp011den, litigntt.·d uonn. ·rhc f.i\:l of the matter is (hat, a<: we ha\·C found 
shove. fae Re~pnndcnt ne\·e1· litigated uoy Tte.'l1y issue bdOrc the ~•tu.lawi 
Cou11s. It :-tani.l~ to ~:-.m that I.be Rc~c:ndcnt could not ha"e exhausted 
be.fur~ the n.lt.iona! courts rcmcclic:s whi<'h j\ nc\'cr S(JUg_hl i.i> the first place. 
<>nly do:n~tic law is:-i:e.,; having no connection wilh the t·rcmy were tiugated 

in the n.itlonal courts. 

l l S. For tht: re;aw,,s ~ivcn abo\' t , we find that the ffl) was wrut1i in holding 
tha1 the Rc:..pomlent had cxhauste<l loc;;,I n::m<:clie.s in the nstion.:.I court<: <1f 
Malawi within ihe 1nemiJ1g. of the provisv to Anic!c 26 ofthe Trc1ty. [n fact. 
the Rcspondelll h:is thlkd to do sn, and tht:R"b}· fa iled to cumph: with th~ 
provi~e> m Artide 26. The fID should accorJiJ>gly have uplield the 
1ndirn.inruy objcct:cm rai~ed b}' d1c-Appella.,11 and ruled that the R~fcrel\.Cie 
w:;,s umdmj::,.:.ibl¢ for want -.,f jurisdiction. We. 1hcrcfore. qu..\sh 1.hc ruling of 

th~ FlO <m this issu~. 

V. FINAL CONCL\ISIO\S 

I l 9. In 1hc light of 1hc aho\'c cvnsider;;,tions ant.I firtdings. we hold a<i 

follow:.: 

(:;,) the CCJ has no jurisdi1,;tiM ,n entertain the Re:o.ponder.t·::. Refur:nce under 

Amcle 26 of tbc Tn:::uy ina~uch ai-: 

(i) 1hc alleged breach cf ccmtra¢, ()y MACRJ\ a rid allcg:::id 1011 o f 
iuducemcnt ccrr.mitt.ed by :'r.c Appdla,u, l).;:ing ba:,;cd solely on Malawi 
domc~Lic law and not bt'it'tg Trc:ny related. aN not "unltwfi1l,. within 

1lte mcanin,g uf ;\tticlc 26 of the T re,uy~ 

(iii Arrides 3 .lrtrl t'l(f) and (ii of the r rcaty, as,·~ toge.:l:er. <lo not 
ooofe<, per ~c. a ju~liciablc righi bdOt~ 1hc CCJ upon a rcs~dent of a 
~•kmb« State against that Mcmb1.-r Su~l~ uuCcr Ankle 26~ 
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(b) lhc R.b.f)nnd~t has fail«! to SJlbf,,· tb,i: ttquircn'l(:o~ ~on:3.ined 1n t!:c 
fWO\iso to Anic'.c 26 ◊f t;,c fr('"Jl)' wbi1:h pre)\ :d~ 1hi111t ~1)-.tuM hll\ c lir,;;t 
~:.\h1tul>.ltd local rcmcJje,,: In lhc nntional courls <1r lriounal:i. of the Mcm~ 
Smc so ,ha, it ~annot ~ •'ilh the Rd'cn:o..~. 

!20. \Ve. thcrefon:. allow the appeal nud qubb lhc J,'\:1~i."'lovrthc FlO. We. 
ill.Wrdi.ng.ly, d:smh~ the- Rcsc,ondeu'• R:fem,-c.:. 

121 h Joi!~:=. lhll lhtn is no nood to refer b~ the '-Sl..c rega«tir.,g rht 
qutmun <1l' lhe SupJl,'me Courl m t1tt: l•IJ>. 

12~. In vivw of 1bc importoncc of the point" rniscd hl thc prcsc:-nl ca11c, we 
order !'tat c«h pan:y bc--Jf'S h~ oi.n co.t.-.. 

DONE a, LUSAM. 7 •. \M.UIA I.hi, 1-.~-~gldl.> nr f~'t_ . .?Ctr<. 

OF.LIVERED to;, . .?.o.: .. :.d,y vf . ... OY,~ ... , ... WJ7 

Ho,,. L•d~ 1...omh1! I". CJ1nw~11l.,mdn - ,fudji.i' PresMrnl ., .................................. .. 

llon. M.-. Jnstft"jbdi.ll11 €. F.I IJM, hlr' - 1..(ll'd J u~tit~ 

...... . -:w-. - • ~-11t-"J.:,f'-.. , 
----- ~ ---

Hon. ;':.~]!£~cl\ \'11m11h<1 . Lor-cl .J1,15ti('t 

····,-··················~····· 
n--KarrCbto11,11. - Lo,'fl ,lll.sti<"f 

11cm. Or. Juukf.' Wael M. II. \'. Rad) • Lord JU$lkt 
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