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The Court composed of: Augustine S. L. RAMADHANl 1 President, Elsie N. 

THOMPSON, Vice-President, Fatsah OUGUERGOUZ, Duncan TAMBALA, Sylvain 

ORE, El Hadji GUISSE, Ben KIOKO, Rafaa BEN ACHOUR, Solomy Balungl BOSSA, 

Angelo Vasco MATUSSE - Judges; and Robert ENO - Registrar. 

In accordance with Rule 8 (4) (d) of the Rules of Court (hereinafter referred to as Uthe 

Rules"), Justice Gerard Niyungeko a national of Burundi, requested to be recused and 

did not hear the Application. 

In the matter of: 

FEMI FALANA 

V. 

THE AFRICAN COMMISSION ON HUMAN AND PEOPLES' RIGHTS 

After deliberations, 

Makes the following order: 

Nature of the Application 

1, The Court received, on 7 September 2015, an Application by Femi Falana, 

(hereinafter referred to as "the Applicant") instituting proceedings against the 

African Commission on Human and Peoples' Rights (hereinafter referred to as 

"the Respondent") . 

2. The Applicant is a Senior Advocate of Nigeria (SAN), with offices In Lagos, 

Abuja and Ekiti states of the Federal Republic of Nigeria. He has filed the 

Application in his personal capacity and on behalf of the victims of alleged 

human rights violations in Burundi. 
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3. The Applicant alleges that: 

a) He filed a Communication with the Respondent on 4 May 2015 regarding 
the systematic and widespread violations of human rights in Burundi, in 
which he requested the Respondent to refer the Communication to the 
Court; 

b) The Communication before the Respondent related to the alleged 
continuing human rights violations by the government of Burundi, In 
particular the attacks against peaceful protesters, journalists and human 
rights activists following protests over President Pierre Nkurunziza's 
decision to run for a third term; 

c) To date, the Respondent has failed and/or neglected to refer the 
Communication to the Court despite the request being brought pursuant 
to Rules 84(2) and 118(3)(4) (sic) of the Rules of Procedure of the 
Respondent; and 

d) The failure and/or refusal of the Respondent to refer the Communication 
to the Court has continued to deny access and effective remedies of the 
victims of human rights violations in Burundi. 

4. The Applicant requests the Court to grant him the following reliefs: 

a) Request the Respondent to refer the Communication against Burundi 
initiated before it on 4 May 2010 (sic) to the Court; and 

b) Hear the Applicant pursuant to Rule 29 of the Rules and the inherent 
jurisdiction of the Court. 

The Position of the Court, 

5. The Court notes that the Respondent against which the Application is filed is an 

Organ of the African Union established under the African Charter on Human 

and Peoples' Rights (hereinafter referred to as "the Charter"). 

6. Pursuant to Article 3(1) of the Protocol, the Court's jurisdiction extends to all 

cases and disputes submitted to it concerning the interpretation and application 

of the Charter, the Protocol and any other relevant Human Rights instrument 

ratified by the State concerned. 
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7. The Court notes that while the facts giving rise to the Application make reference 

to alleged violations of human rights in Burundi, the Applicant has filed the 

Application against the Respondent, an entity which is not a State Party to the 

Charter or Protocol. 

8. The Court further notes that the Applicant has filed the Application in his 

personal capacity against the Respondent. Pursuant to Article 5(3) and Article 

34(6) of the Protocol, applications can only be brought to the Court by 

individuals where the State against which the application is filed has deposited 

a declaration under Article 34(6) of the Protocol. 

9. Considering that the Respondent is not a State Party to the Charter and has not 

filed a declaration pursuant to Article 34(6), the Court finds that the Applicant 

has no standing to bring the Application against the Respondent in terms of 

Article 5(3) and Article 34(6) of the Protocol. 

10. In bringing this Application, the Applicant has also relied on Rule 29 of the Rules. 

Further, the Applicant states that the Communication initiated before the 

Respondent was brought under Rules 84(2) and 118(3)(4) (sic) of the Rules of 

Procedure of the Respondent. 

11 . Rule 29 of the Rules which should be read together with Article 2 and 8 of the 

Protocol, guide the relationship between the Court and the Respondent. 

12. Pursuant to Article 2 of the Protocol, the Court shall complement the protective 

mandate of the Respondent bearing in mind the provisions of the Protocol. 

13. Pursuant to Article 8 of the Protocol, the Court shall lay down the detailed 

conditions under which the Court shall consider cases brought before it, bearing 

in mind the complementarity between the Respondent and the Court. 

14. Further, pursuant to Article 5(1)(a) of the Protocol, the Respondent is entitled to 

submit cases before the Court, while under Article 6(3), the Court may transfer 

cases to the Respondent. 
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15. An examination of Article 2 of the Protocol and Rule 29 of the Rules as well as 

the related provisions of the Protocol cited above shows that while the 

Respondent is entitled to seize the Court, the Court cannot compel the 

Respondent to seize it. 

16. The relationship between the Court and the Respondent is based on 

complementarity. Therefore, the Court and the Respondent work as 

independent yet mutually reinforcing partner institutions with the aim of 

protecting human rights on the whole continent. Neither institution has the 

mandate to compel the other to adopt any measures whatsoever. 

For these reasons, the Court unanimously: 

17. Finds that, in terms of Article 3(1). 5(3) and 34(6) of the Protocol. it has no 

jurisdiction to hear the case and dismisses the Application. 

18. Finds that pursuant to Article 2 of the Protocol and Rule 29 of the Rules, the 

Court cannot compel the Respondent to seize it. 

In accordance with Article 28(7) of the Protocol and Rule 60(5) of the Rules, the 

separate opinion of Judge Fatsah OUGUERGOUZ is appended to this Order. 

Done at Arusha, this 20th day of November in the year 2015, in English and French, 

the English version being authoritative. 

Signed: 1Z 7.. 
Augustine S. L. RAMADHANI, President /; r a \.V' ~ 

// ✓,,0-',r.f 

~ -:-:- n Elsie N. THOMPSON, Vice President ~ 

rFt~l, Fatsah OUGUERGOUZ, Judge 

Duncan TAMBALA, Judge ~ 

Sylvain ORE, Judge 

Ben KIOKO, Judge 

El Hadjl GUISSE, Judge 
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Raffia BEN ACHOUR, Judge ~ ~ Id 
Solomy Balungi BOSSA, Judge ~ 

&--

Angelo Vasco MATUSSE, Judge; and ~,~ 

Robert ENO, Registrar. 
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AFRICAN UNION 

~J<JI Jb.J~1 
UNIO.N AFRICAINE 

UNIAO AFRICANA 

COUR AFRICAINE DES DROITS DE L'HOMME ET DES PEUPLES 
AFRICAN COURT OF BUMAN AND PEOPLES' RIGHTS 

Applwation No. 019/2015 

In the Matter of Femi Falana v. The African Commi ion 
on R11man am/ People , Rights 

eparat Opinion of Judge Fat ah Ouguergouz 

I . I am of the opini n am II my coll ague , lhal the au.rt I th 
jurisdi ti n to h ar and to rul 

g in t th Afi ic n Cammi I n 
' £ri an ommi i n' . 

n lh "Appli ation · filed by Mr. Femi Falana 
n Hum n and People • Right hereinafter th 

2. lnd ed a cording t the Protocol only lates Parti to thi in trument 
may be brougth before th Court (s e Articles 3 1) 5 1, littera , 7, 2 , 0 

1 and ( be fri an om.mi i n not b ing a late entity party to U1c 
url manifestly la the 'uri diction ration per. · nae t 

nt rtain 1b said requ L urt.hermor , by vi1tue of it ' subje t matl r thi 
r quest d e not fall ithin th jurisdi lion ratione materiae of th ouri 
n i ag d in Articl of lh Prot col. 

3. Unlike my colle gue I am how r o Lh vi bat thi r qu 
p ·culiar in nature I cann t in any ircum tan b regi t red in lh Gen 
of the ourt nor , fortiori, b ubjectl judicial determination by the 
b dismi ed by way f n rder i cd by th ourt. It ought to h 
r ject d by way of a imp le letL r from th R gi lrar. 

1 r. FaJana ind ed t out his reque t a fol lo : 
"The Applicant rh r .fore seek.., rhefollowlng I' lfefi from the African Court: 

rather 
ral Li I 
uti and 

be :r1 

J. Request the lfrican Commi ion to refer rhe Communicati n agaif1.l·t Bunmdi 
iniflated he.fore it on 4 May 201 to the '/rlc,m oitrl. 

2. Hear the pplicam pur uant to Rule 9 of rh Rules of Procedure of the African 
ourt and th inhercmt jurisdl ·tlon of the 1-/ommrab!e Court, 
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4. I h U uu1 by noting tb t, in bi request Mr. F lana make n r ~ renc 
to lb prov1s1 n~ of the Pr tocol r lating to th au.rt juri di tion in 
ontentious malt r (Article 3 and 5); he merely indi ate that 

"th Applic tion [i brought] pursuant to Rule 29 of the Rule. of Lh frican 
ourt which provide thal th ourt may al ·o, if ii deems il n essary hear, 

under rule 45 of th Rules the individual r NGO lhal initiuted a ommuaj ·ation 
lO th omm' in□ pu uanl lo Article 55 of the haller"". 

5. Thi reque 1., whi h th Registry did to the African 
ommi · ion nor to otb r enlili s li l d in Article 3 ( f the Rul • of 
ourt, ought therefore to have been dealt witb by way of a impl 
dminj trati e a tion, in other word r J cted de piano by l tter from the 

R gistrar arne a in all ther c re ntly d It with by Lhe ourt in hicb 
it manifestly lack d juri di ti n.2 

6. Lt was ind ed by om mail igned by the R gi trar or D puty 
Rt:gi lr r I.hat 'Applications riled by individu I against non- tale entities 
u h the uropc n ourt of Hum n Rights r th onli ' r n e 

Int rafricaine de March ' de LII n e ( IMA) w re reject d. 

7. Ln his reply to the ulhor of the I tL r rcque t th Regi. trar thu tated 
follow.: 

'[ ... J I would like to inform you tbal th 
appeal for two main reasons: I TI1e 
(Article 3 f lhe Pr t col . 2 [ .. . ]".) 

owi h ao juri di tion to hear uch ao 
url only receive petilion gaia L 1ates 

8. [n l..he r ply to th requ t filed gainst the European urt of Human 
Right and Fran )) th Registrat tat d that: 

2 Until U1e 26 Jun 20 I de ision by th ourt <li mi ing the pplicnuon tiled again l 
uni ia BaghdaJl Ali Mdlunoudi v, the Republic of Tunisia), Appli ations fil d again t 
liican tales thal are not Partie to the Pro1 c I or hav nol mud(: u,e o tio□al declaration 

under rticle 3 f the Protocol w r 'UbJe t lo judi ial dc1errrunati n by lhc ourt und 
tli mis ed by a d i ion f lhe latter e my eparal opinion appended l this de i · ion of 26 
June 2014); after this dale imilar Application wer di mis ed by way a imple 
dminislrali e acti n (letter rom Lh R gistry). 

Leller from the I gi trar dat~d 2 June 2 15 (Ref AF HPR/Reg./06/0 ) in reply Lo Mr. 
R ger Kamd m' request agai□ 1 lMA recei cd at the Registry on l 0 June 20 I and dated 
l9 [ ic] June 2015. 
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"The Regi lry ba d cided not to regi ·t r your pplh.:ati a as it does n t meet 
any f U, requirem nl · provided by in trurncnt governfog Lh African Court on 
I luman an People. · Righ • ,4 

To avoid any mbiguity, 1h Registrar similarly provided I.he ~ llowing 
cl rific tion: 

"To be admitted, an App lie Lion mu I, umong olb r onditi n , be fil ,d 
against an fri an tale that ii Party to Lbc African harter on Hum n and 
Peoples' Righi.$ and to th Pr to ol relate<l thcr t '. 

9. H i quit rightly tbal u h r que ts that th ourt manifestly la k 
jurisdiction to d al with, w r ealt wilh Lhrough an adrninislr Live hannel. Tl i 
moreo r cansi t nt wilh th pr tic in int mational jurisdicti ns ·u h as the 
lntemati nal urt of Justic here it i n fficial of the R gistry hicb i 
ntrust d with r plying t request filed by individual , ntitie that do not bav 

a locus standi b for Lb World urt.5 

10, It was qually through an administr tiv chann I that th Afri an Court 
di po ed o r que ts fil d by tales whi h ar not member of the mean 
Union uch a Fran e6 or Japan. 

11. Thu in hi r ply to th r que l fil d ag in t Jap n, the Deputy R gi trar 
r the un st t d as follows: 

➔ Reque I filed by Mr. Karim Benadjal again I France und th •ur pean ourl r Lluman 
Rights daL d 3 January 20 I and r jected y letter from the R I trar dat d 7 January 201 • 
~Re AF HPR/R g./ xt/004.15). 

Reque I from individual are ino d r jected by a leller from the Deputy R gi lrar worded 
a follow·: 

"In reply to 1our letter doled , I regret to inform 10111h01, b, virTU ofArticfe 34 of 
lhe tatute of the fmernational Court of Ju ti e, "on/ 1 Sr ares may I e parties in ases before 
the Court", and lhat on~1• internatiuna/ orga11izarion; m11horized within the me{.ffling of 
Article 65 uf th rawte may r q11est ud\1isory pinions of rlie our/. 

fl follows, rhar neither the ourr nor ii Members may con ider application from 
pri ale individual · or group , provide I hem with legal advi ·e, or assist them in /heir relalions 
with the authorities of an I country. 

That being . o, ou will, 1 am 'ur , und. rstcmd that no a Jim, can b token 011 your 
/euer_ 

Yours sin erely " 

ee Lhe abovem nli ned r que l by Mr. Karim Benadjal footnote 4. 
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"Please be informed thal the subject matter of your Application is manifeslly aol 
within I.he judsdiction of the Court. Further since your complaint i b •ing made 
again t a non-State Party to Lbe Pr toe I t the African harter on Human and 
Peoples ' Right 011 lhe eslabli ' hment fan African Court on Human anLI Pe pie ' 
Rights the Court does not have juri diction lo receive lh rnatler".7 

12. Lt wa exactly in Lb same manner that three requests filed against Egypt, 
a Member tate of the African Union but not party t the Proto ol, w re 
rejected. ln his reply to the latest of these three requ sts the Deputy Registrar 
indeed informed the Applicant as follow : 

''[ .. . ] I would Like to infon:n you that gypt bas nol yet ratified lhe Protocol 
establishing the C urt. The Court can only recelve Application related to Stales 
which are Parties to th Protocol". 8 

13. It is similarly through an administrntive and not judicial, cbann l th t 
were rejected Applications rued against States Parti to th Protoc I but hav 
not mad the optional declaration recognizing a compul ory the ornt 
jurisdiction to deal with a es filed by individuals or non-governmental 
organizations a prov id d hy Artie! 34 6) of the Protocol. 

14. This is for in tance the case of an App Li cation filed against Tunisia, in 
regard to whicb the Registrar informed the App lie nt of what follows: 

"The Court consid reel your application and noled lhal Tuni ia the Respondent 
against wh.ich your AppHcation is filed. has not made the special declaration 

7 Leller from the Deputy Registrar dated I February 2015 (Ref AFCH PR/R~g./02/2015/009) 
in reply to a request filed by Madam Ch.ie Miyakazi against Japan, dated 18 Ocl . ber 2014. 

K Letter from the D puLy Regi LTar dated 2t June 2 15 Rd' AF HPR/Reg./06/01 l in reply 
to an Application liled by Osama Bard eni again t Lhe Arab Republic of 0 qypt. dated 1 
January 2015. ee also tbe aclic'm laken on Lhe AppLlcation filed by Mr. lbraJ1un Muhammed 
Agwa and lhre others against the Arab Republic of •gypl, dated 16 June 2014; lhi 
Application was rejected by a letter fr m the Deputy Registrar dated 2 June 2014 (Ref 
AFCHPR/Reg./06/2014/006) in whi h the latter stated as follows : ''A 1 have already 
explained lo you during our meeting 011 Wednesday, 18 June 2014, Egypt has not yer rcrtified 
the Protocol to the African Charter on Human and Peoples Rights on rhe establishment of an 
African Court on Human and Peoples ' Rights. As •iich, the ourt does nor havejuri ·diction 
to hear the matter" , Se finally the letter from the Registrar dated 24 June 2013 ln reply lo an 
Application Jiled n 17 Jwie 2 03 by the "Popular Front against th lransformation of Egypt 
into a Muslim Brotherho . d Stat ' against th Arab Republic ofEgypl. 
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provided in Article 34 (6) of lbe Article. ll has therefore directed the Registry lo 
inform you lhat it doe not have jurisdiction to deal with your application' . 9 

Applications filed againsl the Republi 
disposed fin the same mann r. 

f ongo 10 and Lesotb 11 w re 

15. J would like to note that none of the ab vem ntioned "matters" wai 
registered in th General List of the Court. 

16. I wish to further note that lb judicial determination by lbe C urt of Mr. 
Falana requesti filed against an entity wbkb can in any manner whatsoever be 
brought be re the Court, markedly departs from the administrative action 
decided by Lh Court, during its 38 111 Ordinary Se ion, in the ca of Mr. 
Faustin Uwintije against Rwanda which Slate is moreover Party to the Protocol 
and has made the optional declaration recognizing as cornpuJsory the ourt s 
jurisdiction to deal with cases 6led by individuals r non-governmental 
organizations, as provided by Artie! 34 (6) of lb Protocol. This Appli ation, 
register d in the General List of th Court, was inde d rejected by way of a 
simpl letter from U1e R gistrar to the Applicant, 12 whereas the Court has 
manife Lly jurisdiction ratione personae to deaJ with it and has actually 
considered wbether it was w 11-founded. 

9 Letter from the Regi trar dated I 4 April 20 l 5 (Ref AF HPR/Reg./04/007 in reply to the 
Application filed by Mr. Mustapha Nasri against the Republic o[Tuni ia, dated 18 S pternber 
2014, 

10 Letter from the Registrar dnted 22 September 2015 (Ref AF I lPR/Reg./09/016) in 
re ponse to the Application tiled by Mr. Jean- laude Mbango and Others against the 
R public of ongo, dated 7 September 2015; in that letter the Registrar states int<1r a/ia as 
follows; ' the Republic of Cong not having mad the declaration, the urt doe not have the 
jurisdiction to receive your appeal' . 

11 Application filed by Mr. Ramrnutu against LesotJm, dated 25 May 2015 and rejected by 
letter from the Registrar dated 29 June 20J 5 (Ref AFCHPR/Reg./0 /013) : 1 / would like ro 
i1iform you that a/tllougl, the Kingdom of Lesotho has rcrt!fied the Proro of e ·tabhvhing the 
Court, it has not made the declaration under Article 34 (6) ihereo_f, and as such the ourt 
dues not have Jurfa•diction tu receive Applitations directly from Individuals and NGOs 
agains1 the Kingdom of Les<Jtho ", 

Ll Th.i I tter i mainly worded a follow : "J write to inform you /hut at its 3th Ordinary 
Session held Ji-om 31 August to 18 S plember 2015, the mm considered the above 
Application and instructed the Registrar to Inform ou that the said Applicutlon does not 
meet the requirements under Rule 34 nf the Rules of Coi,rt, and as suc1h fl ecthnot be 
entertained by the Co11rl, I hope you will be able 10 find another forum where your complal11t 
can be addressed. 
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17. In light o[ Lhe foregoing, it is my view that lhe Court ought to bave spared 
itself issuing lbis Order and thus avoided delving into unnecessary 
considerations in order to dismiss Mr. Fa1ana 's request (paragraphs 8-16). Ln 
acting as it did, the Court showed some inconsistency in its reasoning as it bad 
concluded that it lacked the jurisdiction ratione personae to entertain the 
request (paragraphs 7, 9 and 17), and yet had ruled on it, that is on the "merits" 
when it concluded that "pursuant to Article 2 of the Protocol and Rule 29 of the 
Rules, the Court cannot compel the Respondent to seize it". (paragraphs 15 and 
18). 

18. This latter conclusion is all the more inopportune as Article 2 of the 
Protocol and Rule 29 of the Rules to which the Court refers cannot be used as 
the legal basis for its conclusion that it cannot compel the Commission to refer 
the matter to it 

19. Although J do obviously subscribe to this latter conclusion of the Court, [ 
am of the view thal the only applicable provision in this case is Article 5 (1) of 
the Protocol. This provision does indeed allow the Commission to seize the 
Court; but it does not compel it to do so. This is evident in the French version 
of paragraph l of Article 5, worded as follows: "Ont qua lite pour saisir la Cour 
[ ... ]". The English version of this provision is more straightforward as it states; 
"The Jo/lowing are entitled to submit cases to the Court [ ... ]" ( emphasis added). 
On the basis o[ Article 5 (1) littera a) of the Protocol, the Commission is 
therefore wholly and fully free and independent and cannot in any manner be 
subject to an injunction from the Court 

20. Article 29 (3) liltera c) of the Rules, wbich Mr. Fa tuna refers to, can only 
apply in lbe circumstance where the Court is properly seized of an Application 
filed by Lhe African Commission, 

21. Ultimately, the Court ought not to have dealt with Mr. Falana 's request 
by way of judicial determination. Having opted for that line of action, it ought 
to have done so in a more straightforward manner and by avoiding to rule on the 
merits of this request. 

22. I wish to reca.11 as a reminder that this is the fowth time that the African 
Court has dismissed by way of judicial determination "Applications" filed 
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against non-State entities which by definition cannot be brought before it. 1 The 
Court having rather Limited human and financial re ources to d al ffectively 
with a numb r of cases which is on th increase, 14 it would be advisable not to 
congest it General List and workload with reque similar l the one 
considered in th pres nt Ord r. 

Fatsah Ouguergouz 
Judge 

13 See the ourt Judgments of 26 June 2012 and 15 March 2013 in Lhe maltcr of Femi 
falana v. The African Union :i.nd of Atabrmg Denis Aremnkeng v. The Ajr·ican Union as well 
a the Decisi n delivered n 30 epternber 201 I in the matter of Efoua Mbozo 'o Samuel v. 
The Pan A/tlccm Parliament; see in LhaL reg rd my . eparate pin.ions appended to those U1ree 
rulings of the Court. 

1 ~ lndeed, a. o( 20 N av ember 20 15 tbc Court has no le .. that 29 contentious matters and 3 
request for Advisory Opinion pending be ore iL. 




