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The Court on po d of: ugus m . L. I President El i 

l OMP ic -Preside l· erard NIYUNG _, l tvIBALA· 

lvam :. El II dji G ., , Ben ~ 0 ; Rafaa HO · Ju s: and 

R bert N , Regi trar, 

l Iaving lib rated 

Gives the fi 11 wing dvisory pin1 n: 

I. NATURE OF THE REQUEST 

1. h ncan mrniU e o E perts n the Rights & Welfar of the hild 

(h r inaft r the mruitte ) seiz cl lhe fri an u on Human and P pies 

Rights her inaft r referred Lo as th 'Cowt with a Request f r Advis ry Opinion 

und r Article 4 of the Pro ocol to lh African Chart r on I uman nd eopl 

lights on the Establi hment fan urt on luman and Peep! .s' Right 

her inaft r referr d to as and Rule 8 f lbe Rul of Court 

(hereinaft r r ferr d to as th Rul s' . 

2. The mmitt submi that it i e abli bed und r Articl 3 f th Afri an 

Charter on th Rights and lfare f th hild (h reina r r ferr d t a th 

hildr n Charter within the A ri an Union to int r aNa, pr mot nd prot ct 

the rights enshrined in th hildr n' hart r fonnulate and l down rules and 

prin jple · ed at pro e ting th rights and elfare of children in frica and, 

interpret pro ision of the Children's barter. 1 he Committee further submits thal 

1 DSAIACE/64/1697 13, at paragraph 1, 
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it ha been b st wed ith quasi-judi ial w r l re e1 mmuni Lion and 

investigate any matt r pre ribed by the hildr n s ha1t r. 2 Th Commi e adds 

that the mandate of the ou1t wil I omplem nl that of the mmitte and hus, 

ensure ffectjve prot tion of 1.he rigLls ru cl w I far f th child in 

3. n th substance or the requ t, the ommltt e submil that on Lhe proper 

interpr talion of Article 4 I oi tl1e Comt Protocol :md Rule 6 J f the Rules 

the Court bas jmisdi Lion to provid an advisory pini n upon the requ st of the 

African Union or any of its organs repre nting it in sp ci fi c matters sucb as the 

mm.ittee. 

4. The Comm1tt e has also , ught right of ace s be.fi re 1h ourt 111 

ntenti us matters pursuanl Arti l 5 1 e or th urt Pr tocoi and Rul 3 

l ( of the ules and mainly based its r qu st n the cont nti n t.hat th mandate 

f the ourt wiU complement that f th ommitt e and Urns ensur e cti e 

protecti n o t.h 1ights and w lfar the , hi1d in Africa. 5 

5. iili regard to th ppli able law Lh Committee r · lies on certain 

pro 1s1 ns o Lbe Pr to ol nam ly the fifth preambul paragr ph well as 

ticle 3 which provides for the c n(enti us jmi diction f the urt. 111 addition, 

th Cornmitt cites Arti le 5 1 ( of th Proto I as 11 as Rule 3 L e f 

th Rule wbi h provjde for acce to the owi by ica:n Intergo mm nt I 

rgani ati ns . With rcgru·d t advis ry jurisdi tion the ourt, tb ommitl 

cites ticle of the roto ol, hi h pro· id for th ad ismy jurisdicli n of th 

'Ibid 

J Ibid, at paragraph 2 

• Ibid, at paragraph 3 

1 Ibid, at paragraph 2 
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om · and; Rule 68 1 hicb Ls 011 lhe entilie thal are ntitled to bring 

r qu st for on advisory opjni n b OUJi. 

6 . buttr ss ils requ1.;sl, Lh Com.mittee refers t Article 4 (1) of th 

hildr n hruieT hich provid s f r th best int rest of ti, hild o be the 

primary considerati n in all a ti ns undertal en· iii le _ hich establi he the 

ormnittee; and Artie! 42, \ hi h utlines the mand 1 of th ommittee. The 

ommittee lso reli n 1icle 1 L) o tbe Vi nna n en J n on the La\ f 

Treaties hereinafter th "Vi nna nvention,' , whi h pr vides for the general rule 

of interpretation of tr aties. 

7 . he 'ommitte al o cit s tlrre uthoritie in uppor of i request naruel : 

1. The Int rnati naJ ourt of Ju tice (h r inaft r refen d t as the "I J 

m d j ory Opinion on lhe ompetence of lh G 11cral ss mbly for 

th dmissian f tate to the United ati n · ICJ Reports 1950) . 

11 The Institute fi r Human Right and D velopment in Africa and the 

p n o iety Justice Tnitiati e ( n b half f chiklren o ubian 

d ent i 11 Kenya)/th Government f Kenya de id d upon by U1 

ommittee· 6 

111. Zl-T Tanzania ecretar of tate for U1 Hom De arunent _o 11 

U. lSSlJE FOR DETERMTNATTON 

1 Communication; No Com/002/2009 (2011 ), 
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8. Based on the above, the Committee submits to the Court the following 

issues for determination: 

a. Whether Lhe Committee has standing to request an advjsory opiruon 

under Al1.icle 4 (l) of the Protocol; 

b. Whether the Committee, as an 'African Intergovernmental 

Organization'. is included wW1in the meaning of Article 5 (1) (e) of 

the Pi-otocol; 

c. Whether Article 5 (l) (e) sbould be interpreted in line with the 

mandates of the African Court and the Committee; and 

d. Whether the standing of the Committee before the Cou1t under Aiikle 

5 (1) (e) of the Protocol is in line with lhe object and purpose of this 

Protocol. 

II. PROCEDURE 

9 . The request dated 11 November 2013, was received at the Registry of the 
Court on 25 November 2013. The Registry acknowledged receipt by letter dated 26 
November 2013. 

10. During its 31 st Ordinary Session, held between 25 November and 6 
December 2013, the Court dedded to transmit the request by the Committee to 
Member Slates of the African Union, the African Commission on 1 luman and 
Peoples' Rights O1ereinafter the "African Commission"), and other interested 
enlities, pursuant to Rule 69 of the Rules and that, in accordance with Rule 70, 
they shouJd be gjven a deadline of 90 days within which to submit their 
observations, if any. 

rn 
5 
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11. In the instant Request, the court identified the interested entities as the 

follow ing: 

• 

• 

• 

• 

• 

• 

• 

• 

• 

Economic, Social and Cullural Council (ECOSSOC); 

African Union Commission on Inlemational Law (AUCIL; 

African Union Commission (AUC); 

African Conunission on Human and Peoples' Rights (ACHPR); 

African Institute of International Law (AHL); 

African Committee of Experts on the Rights of the Child; 

Gender & Women Development Directorate; 

Pan African Parliament; 

Citizens arnJ Diaspora Organizations Directorate (CIDO) . 

12. By letter dated 2 January 2014, tbe Registry transmitted lhe same to all 

African Union Member States, requesting interested parties Lo submit their written 

submissions with.in 90 days of receipt of the letter. 

13. By email dated 30 January 2014, Lhe Office of the Legal Counsel (OLC) 

advised that the request had not been attached to the Registry's letter dated 2 

February 2014. 

14. By email of the same date, Registry forwarded the request and thereafter the 

OLC acknowledged receipt. 

15. By letter dated 19 February 2014, the Republic of Kenya submitted its 
observations on the questions raised in the request. 

16. During its 32nd Session, held from 10 LO 28 March 2014, the Court decided 

to extend the time within which M ember States could make observations on the 

subject of the request to 30 April 20J 4. Similarly, the Court decided to jnvite tbe 

specified African Union organs and institutions to make observations on the 

Request by the same time lim.iL. 

b1 
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17. By letter dated 18 March 2014, the Registry requested the African 
Commission (the African Commission) Lo confirm whether or not the subjecl of 
the Request related to a matter pending before the African Commission, and by 

letter dated J 9 Mnrch 2014, the African Corrnnission confi1111.ed thal the subject 
matter of Lhe Request was not related to any matter before it. 

18. By letters and Notes verbal dated 26 March 2014, the Regislry 
communicated the decision of the Court to the Members States and entities 
concerned. 

19. By letter dated 7 ApriJ 2014, U1e African Commission sought an extension of 

ti111e to 31 May 2014 to make its observations on lhe Request. By letter dated 15 
April 2014, lhe Registry advised the African Commission that its request for 
extension of time had been granted. 

20. By email daLed 30 April 2014, Burkina-faso requested more time to submit 

its opinion. 

21 . By its letter dated 16 May~ the Regisl.ry in.fo1med Burkina-Faso that the 

Court had granted its request for extension of lime and that it has Lo file the 

observations by 31 May 2014. 

22. During the 33 rd Session held from 26 May to 23 June 2014, the Court 

decided to grant a new deadline to all Member States and concerned entities until 
30 June 2014, for them Lo submit their comments and observations on the Request. 
On 2 June 20 l 4, the Registry notified all member States accordingly. 

23. The Re pub I ic of Senegal submitted its observations on the Request by letter 

dated 5 May 2014. 

24. By leL1.er dated 29 May 2014, the African Commission submitted its 
observations on the Request, which was recei ved at U1e Registry on 2 June 2014. 
The Registry acknowledged receipt on 3 June. 

(£__--- 7 
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25. On 2 June 2014, the Registry 1·eceived th submissi n f th Republic f 

Gabon dated 06 May 2014 and the Registry acknowledged receipt on 4m June. 

rrr. on ERVA TTONS RECEIVED FROM STATES AND OTHER 

ENTITIES 

26. PoUowing the request for comments and ob ervations) th Court receiv d 

response from the Republi of Kenya, 7 the R public of Senegal M the Republic of 

Gabon9 and the African ommissi n n Human and Peopl s Rights. 10 The AU 

Commission djd n i. submit any observati ns. 

/~ 

27. The Republic of Kenya proffer d its affirmative opinion11,,~ all th 

qu stions raised by the Committee in its Requ st as set out in paragraph 8 above .. 

28. In this regard, the Republic of enya submits that: -

7 MfA.AU16/38. 

'in accordance with Article 4(1 of the Protoc l the Committee bas 
standing to request for an opinion and the curt has jurisdiction to 
provide the opinion on a lega] matter related to the Charter. 
The African Committee is an Intergov rnmental Organization 
within the meanlng of Article 5(l)(e) of the Protoc l and 1s 
therefore entitled to submit cases to th au.rt. 

The Con1mittee sh uld be given ac ess to the Court fi r case 
concerning serious violations of children's rights in lin with the 
object and purpos of the urt Protocol which ls to strengthen th 
African Human Rights system'. 

1 No 02927/MJ/DDH/MMS, 

1 No 001703/MAEFIR/SG/DGAJIIDATI/DTM 

' 0 Ref:AfCHPR/Reg ,IADV./002/2013/018. 

11 MFA.AU 16/38, al paragraph 1. 

8 
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29, Republi of en gal expre sed th i that in a ordanc wilh Aiticl 
2 hiJdren' harter the omirulie is an orgonizati 11 r ognized by Lh 

African ni 11 and request fi r dvi ry pini n i all w d under ticl 
(1). 12 ... hai th mmitt r que t is in a c rdance ith Rul 68 (1 of th 

Rules as it relates t an issue that is ur ]y 1 gal'. • r the Republi of ~negal, 
'The African om min f " p rts n th i his and W J fare th Child i 
indeed founded in eizing t be A ri an Cowi n any matt r with in Lhe url s 
jurisdiction; The ftican Committ e r Experts nth ·ght and Welfar f th 

hild is an in er-g ernm ntaJ organizati n· The urt hould comply with tb 
pow rs fin erpret lion c n err d n it under Articl 3 o the Pr t col tting up 
tJ1e fiic n ourt on Human and Peoples Righ · R ferrals to th Afri an ourt 
on Human and Pe pies by th Afri an C mollttee on E pert on the Right an I 
Wei fare f th Child ar ind ed con istenl wilh th aims and obj tiv s lh 
Prot col. 

30. For lh Republic t G ban 'After considering all the provision r iferred to, 
in support of the request mad b , the ommittee, the general principles governing 
contentious1 jurisdictional and quasi jurisdictional procedure in the field of human 
right , notably, the re/e1 ant [fi·ican in. truments in this area. the juri diction of the 

ourt and that the ommUtee, th Minist,y z's of the v;ew that the ommittee i on 
the one hand, entitl d to reque tfor cm ad1; ory opinion from [/CHPR, ·uch a the 
one urrently under con ideration ; and lhat, th Commit! e is, on the other hand, 
emit! d to eek redress.for any alleged case of violation of rhe right. of the Child.' 

31. The Afri an omm1s Lon submitted a c mpr hen ive response t all the 

1s u s rais d in th r que t for an d is ry Opinion. lt e pr s e<l th vie that th 
ommitt c uld be c n ider d as an Afri an rganizati n wiUun lhe meaning of 

Arti I 4 l) of th Pr t c l but n t as an organ. Furth rm re, the frican 

s ert d lhat the mmitte hould not b con ider d as an 

interg ernm ntal rganization within the meaning of Article 5 l of th protocol . 

N v rthel s the A rican C mmission left all th s issu s to the appreciation of 
th urt. 

32. As far as it is c ncemed the African Commission c n luded by as rting 

that th C mmitte \ as cnti J d to requ fi ran dvis ry pinion a an ' fri an 

' 2 No 02927/MJ/DDH/MMS, at page 2, tSl. 

9 
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rganization", but not as n organ o the Uni n, 

f the Pr ol. 13 With r gard t Arti le (I 

ithin Lhe m aning of rticle (1) 

of the Pro col 1 th African 

Cammi si n also sertecl that th mmitte should not b onsid red as an 

int rgo emrn nta1 organization' . fri aJ1 onunis i n left 11 

th s lssu s to th pprec iati □ of Lh ourt. 

IV. THE JURI DICTION OF THE COURT 

33. AJth ugh th ourt ill fo u on juri icti n in U,i s · on, it annot lo 

sight of lh fact that there are also other mall rs r lating to c nt nts of the requ st 

th t mu t b on jd red. 

34. Pw·suanl the pr Vl 10n of iicl I) of the Prol ol, th urt may 

pi-ovide n opiruon on any legal matter relating to the ""barter r any other 

rel ant human rights instruments provided Lha th subject matter of th opinion 

is not relat d to a matter bei, g e amined by th Commission. 

35. Rul 68 ( l) f the ules pr ides that 'R ue ts for Advisory opm1on 
pursuant to tic] 4 of th Pr c I may b filed willi th urt y a M m r 

t te, by th African Union by any rgan of lhe African, Uni n or by an Afri an 
organizati n rec gni ed by the Afri an Uni n. Th request shall b n legal 
matt rs and hall stat witb recisi n the sp ific qu stions on which the opinion 
of the ourt i being sought'~. In dditi n sub-paragraph _ r qui.re that an 
r quest for adviso1·y piru n hall spe ify lhe pr visions of the harter 
r f an other inten,aLionaJ human righ s in tru1nent in r spect or 

whi h th ad i ry opinion is b ing ought th circumstan gi ing 
ris to th request as well as the name and ddre s s of lhe 
repre entati s of th entiti s ma 1n -her ques 

,i Ref· AfCHflfURe-g /ADV 1002/2013/018, at page 3, paragraph 3 1, page i3, al paragraph 3 30 

1◄ lbia, at pagas 4 to 9, paragraphs 3 . .5, 3.8 to 3.1 B; page 11 , paragraph 3 23: pages 14 to 18, paragraphs 3 34 , 3 35 and 3 37 to 
3.42. 

Z7 /~ 
~ -?- Nk 
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36. In the instant Request, Lhe authors have requested for an interpretation of the 

Protocol in order to detem1ine whelhcr tbe Committee is entitled Lo request for an 

advisory opinion and to submit cases to the Court under Articles 4 and 5 or lhe 

Protocol. 

37. In view of the nature of the Request, and given the faci. that one of the issues 

to be determined is precisely related to lhe personal jurisdiction of the Court, 

namely, whether the Committee is one of the entities envisaged under Article 4(2) 

of the Protocol and Rule 68 (2) oft.he Rules, the Court does not have to consider it 

at Ulis stage since it will be considered along wili1 the substance. 

38. With regard to material jurisdiction, the Court is required lo consider 

whether the request is on legal matters relating to human rights and is satisfied that 

indeed that is the case. 

39. The Court is of the view that given U1e nature of the Request there is no need 

to consider jur;sdicaon rarione temporis and jurisdiction ratione loci, because 

these two issues do not arise in a request for advisory opinion. 

40. By virtue of Article 4 (1) of the Protocol, the Court " may providen an 

opinion and, therefore, bas discretion on whether or not to provide an Advisory 

Opinion on the request subn1it1.ed to it. Having considered this matter, the Court 

finds no compelling reason not to provide an opinion. 

41 . Pursuant to the provisions of Article 4 (2) of the Protocol and Rule 68 (2) of 

tbe Rules, and as indicated above. the Cow·t is required to determine, in terms of 

f 
11 
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the contents of the Request lhe following addilional c.:onditions, which can 

deciphered from thest! two provisions, namely, whether: 

1. The Request states with precision the specific questions on which the 
opinion oCthe Court is being sought; 

ll. The Request specifies Lhe provisions of the Charter or of any other 
international human rigbts instrument in respect of whkh the advisory 
opinion is being sought; 

rn. The Request specifies Lhe circumstances givi ng rise lo the Request; 
1v. The request speci fi es the names and addresses of 1.he representatives of 

t.he entities making the request. 

42. Having considered the request in the light of the above conrutions, the Court 

is of lhe view that all lhe conditions above have been satisfied. 

V. ADMTSSIBILrTY 

43. Before considering a request for Advisory Opinjon, the Comi is required to 
apply Rule 68 (3) of the Rules relating to admissibility, whjch provides as follows: 
'(the subject matter of the requ est for advisory opinjon sha ll not re late to 
an application pending before Lhe African Commission1

'. The Court is of the 
view that given the nature of this requesl, there cannot be another simi lar 
matter pending before the African Commission . ln any case, by letter of 
19 March 2014, tbe Commission itsel f confirmed lhal the matter was not 
pending before it. 

44. The Courl wi lJ now proceed to consider the substance of the Request. 

VI. SUBSTANCE OF THE REQUEST 

a) 'W hether the Committee has a standing to request an advisory opinion 

under Article 4 (1) of the Protocol' 

12 
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45. n th fir t l ue r -lating to reques for an ad is ry opinion, lbe 

Committee submits lhat it i ne of th bodies entitled lo request for an advisory 

opinion und r Arti le 4 l f the rat col, and that it lr s locus tandi befor the 

Court a an rn ga.11 ·Lablish d r ognise<l nd perat.i11g within lh fram rk of 

1h 

46. he mmiltee furth r sub1ni at Lhe interpr tau n of a tr aty in its 
rdjnary meaning i an important l m nl of int mational law. With-regard to thi 

it cites h [ J dvisory pinion on th ompeten e of the General embl for 
the dmission of a tale t th •. United Nation in which he l J held that 

[T]be fir t duty of a tribrn1al whi his ailed upon to int rpr t and apply ihe 
provisions of a tr aty is t nd av ur to giv effect t them in their natural 
and ordinar meaning in th ont xt in whi h ih w·. If the r 1 vant 
w rds in th ir naturaJ and ordinary m aning mak sen e in their c nte t that 
is the nd o the matter. 15 

47. he CoIIllnit ce go on o r fer l Articl 2 f th Children's Charter 

, hich provides that ·An African ommitie on Lhe Right and Wel are of U1e 

Child" shall be established within 1.he rganization of Afri an Unity t prom te 

and pro e t the righ · of ch ildr n. 

48. Th Committee serls t.hat in its rdina1y and natural meaning and within 

th context of the aid hart r th pro i ions of the arti le l arly how that the 

C mmlttee is an organ of the A , tabli hed within th frrunework of the ruon 

and that, thi posj Li □ 1 is em nted by the 002 R lu ion of the sembly 

hi b direct d that the hildren's ommitte 'sha ll henc forth operate within the 

framework of the African Uni n'. 16 

15 /CJ Reports (1 950) B 

18 AU Doc ASS/AU/Dec.1 (I) xi, 

13 
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49. The Committee therefore submits that as an organ of lhe AU, it has the locus 

standi to bring a request for an advisory opinion before the Court as providecJ 

under Article 4(1) of the CoULi Protocol, acLing withi.n lhe framework oflhe AU. 

Ob ervations submitted by States and other entities 

50. As already indicated above, the Member States that responded to the 

Request, namely, Kenya, Senegal and Gabon, al l of lhem supported the request by 

the Committee in all its aspects. 

51 . On its part, the Commission argued that the Committee was entitled to 

request for an Advisory Opinion as an «African Organization", bul nol as an organ 

of the Union, within the meaning of Article 4(1) of the Protocol. 

Consideration of the issue by the Court 

52. Article 4 ( I) of the Protocol establishing the Court reads as follows: 

'Al the request ofa Member State oftbe OAU, the OAU, any of its organs, 

or any African organization recognized by the OAU, the Court may provide 

an opinion on any legal matter relating to Lhe Charter or any other relevant 

human rights instruments, provided ihat the subject matter of the opinion is 

not related to a matter being examined by lhe African Commission'. 

53. In the view or the Court, tbe provisions of Article 4 ( I) of the Protocol 

impl ies the need for Lhe Court to determine whether the Committee is an organ of 

the Union or an An:ican organization recognised by the AU. 

f _A­

~ 
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54. The Cowi notes lhat in 2002, by decision AU/ Ass/Dec. I (i) (xi), adopted at 

its First Ordinary Session, the Assembly of U1e Union decided that 'lhe Committee 

would henceforlh operate within tha framework of the Union.' This decision 

should be takt!u into consideration whe11 examining the specific mandate or the 

Committee and its natw·e1 the actual practice of Lhe Committee's operations, its 

status and relationship with the policy organs of the AU. The Court further 

observes that the Children's Charter, which bas created t.he Committee, has been 

adopted under the aegis of lhe Pan African orgaruzationt lhe then OAU. It should 

be noted that all the States that submitted observations 011 the Request, expressed 

the view that the Committee is an organ of the Union. 

55. The Court is mfodful that lbe Committee is a specialised body of Lhe AU in 

the area of child rights and has all the attributes of an orgaJ1 of lhe Union in terms 

of reponing, its quasi-judiciaJ nature, its budgeting processes, as well as Urn 

manner in which it reports to the policy organs. In this regard, lhe Court notes lhal 

Lhc Committee is a.Iways treated in the same manner as other AU Organs and is 

listed in the Agendas of tbe Executive Council aod the Assembly of the Union, 

which are formally adopted by those organs, among "organs of U1e Union" for 

purposes of submission and consideration of proposed budgets and annual reports. 

Decisions of the Policy organs on the annual reports of U1e Committee also appear 

next to lhose of the other organs, which are listed under Article 5 of the 

Constitutive Act. 

56. Taking all these factors into account, the Court is satisfied that even though 

there has not been any formal decision of the Union to the effect that the 

Committee shalJ be an organ of the Union, the policy organs of the AU have 

treated the Committee as an organ of lhe Union. IL would appear chat the Assembly 

15 
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of the Union has interpreted and implemented ils 2002 decision as assimilating the 

Committee as an organ of the Union. 

57. The Court is therefore satisfied thal U1e Committee is an organ of the Union; 

and in view of this finding, it logicaJJy fol lows, lhat Lhe Committee has locus 

srand; to request for an advisory opinion from the Court pursuant to Article 4 ( l) of 

the Protocol in its capacity as an organ of the Union. 

b) 'Whether the Committee, as an 'African Intergovernmental 

Organization', is included within the meaning of Article 5 (1) (c) of the 

Protocol' 

58. The Court will now consider the second aspect of the request, relating to 

access by the Committee to U,e Court under Article 5 (1) (c) of Lhe Cou1t Protocol 

LO submit cases in contentious matters. 

59. Tbe Cowi is of the view that this second aspect of the request by the 

Committee rests entirely on whether the Co011nittee is an African 

intergovernmental organization within the meaning of sub paragraph (e) of Article 

5 ( l) of the Protocol, which provides as follows: 

'The following entities are entitled to submit cases to the Court: 

a. 1be Commission; 

b. The State Party which bas lodged a complaint to the Commission; 

c. The State Party against which the complaint has bee□ lodged at the 

Comn1ission~ 

d. The State Party whose citizen is a victim of human rights violation; 

16 
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e. i an Interg vemmental rganiz.ations.' 

60. cc rding to th Committe in d t rmlnfog ih meruung f' fri an inter-

gov rnmental organi ation' re ourse sh uld b mad L Article 1) of lhe 

ienno Con ntion hi h stipulate that tr a shalJ be int rpr t d in o d 

f: it.h in ace rda□ce with th rdin ty 1ne ning to b giv n to Lh term f th treaty 

in th ir ont xt and in the light of its bject and purpose. 

61 . The mm.it e als assert that in determining the ordinary m aning of a 

treaty provisi n the our ma~ re rt to the us of dictionari s as the r1can 

om.1nissi n has don in 1.h ast 17 The ommit ee al o relie on Lhe definiti n o 

frican' in U1e O ~ rd tionary a 'relating A.fri a or connected t frj a' 18 
' 

and undei·l in that the mm.ht fonns par f th mo.nit ring body f lhe 

Afri an human righ syst m wi hin the Afr.i n nion and thus qualilic as 

Afri an . 1n its vi thi fulih r uppor ed by th 'African' nature of U1e 

Committee in that 41 Afri an tates hav ratified the Children barter, wbi h is 

its founding in trum nt.19 1e C mmiti. submits that these el rnents and others 

are sufficient t qualify it a '"Afri an'". 

62. With regard L the one pt of interg vernm ntal rganlzalion the 

Committee submits that it ha the ttribute f such an rganization as defin d by 

evehouse20 namely: 

17 See lnterlghts I al (On behalf of Marlette Sorljsler.m Bosch) I Botswana 240/01 (2003); Michael MajLJru I Zimbabwe 308/05 
(2008}; llesanml / Nigeria 268/03 (2005, Anuak Jusllce Counr.::11/ Elh lopla 299105 (2006), and Zimbabwe layers for Human Rfgh s & 
Associated Newspaper of Zimbabwe/Zimbabwe 284(03(2009) a111ongst other where 1he African Commission used he Black's Law 
Dlotlonary, the Oxford Advanced Dlct)onary and fhe. Longman Synonym Dictionary as mterprelstlve fools 

,~ Concise Oxtord Dictionary, 10"' edition, 1998 
" http://www.achrp.ordlnstrumants/chlld1 (ac.cessed 29 March 2013] 

211 ''Pevehouse et al Intergovernmental organlsa Jens 1816-2000: (2003) 2. 
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'(l is a n nnal entit 1 (- has [th.re r more] ' vereign' stat s s 

members and (3 possesses a permanents cretariat or other indicati n 

f institution lisati n su bas headquarters and/or l cm)8nent staff'. 

63. c ording to th ommi1.t e, the fi st cornpon nt or this d :finiti n r qufr 

that ii1terg vernment l rganisations mu t be f.i ttned by an int rnationaU · 

recognis d treaty 21 hi h th . rnmitte fi bee 11 e it is tablished by a□ 

internati nally rec gn.ized treaty: th hiJdren Charter, r till d b 41 frican 

ni n Member tates. 

64. The mmi e submi s that it manifest] me ts the c nd requir ment a 

it has mor lhan two rn mber state in Lh t it 1 mp d of 1 ven memb rs fr m 

el en di fer nl c untri sand ha a perman nt secretarial bu din thiopia. 

65. 1rom the .fi rg .ing argument the C mmiti ub1nits that it qualine s an 

Afri an intergoven1D1ental organizati n entitled to submh cases to Lb. C u1t. 22 

66. 1n its obs rvations on th e uest the Republj f nya argued ' s 

indicated ab that th ommittee b uld be gi e□ ac e s to the Comt for c s s 

nc mm serious vi 1ations of children's right in line with th bj ct and 

purpos f the urt Protocol which is t str ngth n th i an human rights 

ystem.' For it part, ent:gal submi d that th Conunitt e is an 

interg ernmental organization. n the otb r hand, Gabon ass rt d that Lh 'the 

Committe is .... entitled to . eek ,. dres for an alleged cases of violation of the 

righ~, of the hild '. 

2 As above 
a Scholarly support for this poslllon Includes F VIIJoen International Human Ri'1hts Law In Afnca (2D12) 434 

(£_---
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67. ccording to the ommi i n Lhe plain and ordinai meaning of the term 

"inter ovemmentaJ organization II i an ntity ere ted by treaty, in olving tw or 

more 'intemati nal gov mment::d organisati n' or 'as bet een or a ong 

g vernment '. Jt dded that th~ L rm 11 intergove1nmentaJ" is thus d finitiv of 

ntitie who memb r hip i ex lu iv ly or primarily for tales and that such 

organization ouJcJ also ordinarily hav tate r presentatives dir cting the af airs 

o th rganization. 

68 . The Cowi notes that Arlicl 5 L) of the Pr tocol ·els ou a list o the entities 

lhat ha e right of a ss to the ourt n r purp ses f submitting 11 c es" the 

mu{. Notably not all entiti s entitled t r que t the C urt for an opini n are also 

ntitl d to br· g cases lo the ourt. Thus for 'ample, wher as the U organ are 

ntitJ d to requ st for an advis ry opini n under ii 1 4 1 they are n t entitled 

l submit ases under Arti le 5 of lh Court Proto ol; nly h (rican 

omm.ission is spe ifically mentioned am 11g th entities that can bring cases 

und r Artie! 5 of th Pro o I. 

69. The ourt notes further hat the 01D1nitt e is not li ted under icle 5 (1) 

fthe Protocol even though the Children's hart r had alr ady been ad pted when 

the Protoc I wa being ad pt d in l 9823 • Jthm gh the harter came into ti r e in 

1999 a _ ear after ad ption of the .ourt rotocol. the ommitt e is tak n to ha e 

been stabUshed by its fi unding in t1umen of I 90 24 nd th refore ould have 

been included along with the Afii a□ commissi 11 among the ntitie ith dir ct 

a c ss to the curt under Artjcle 5 1 . 

70. Having not een list d under Artie} 5 (1 of the ourt Prot al the onJ 

avenue open r th ommittee to st bmi cases to the w·t js i· it i determined 

n The Children's Charter was adopted on 11 July 1990, While the Protocol was adopted on 9 June 1998. 
2• Protocol , Art, 5 (I) (a) -------

( 
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by the ourt to be an intergo ernm nlal rganization v ithin the m amng f ub­

paragraph - 1) (e . Thus, this qu ti n turn n the meaning f " fri an 

Intergovernmental Organi ation'' as u ed in Artide 5 1) ( ) of Lb Pr tocol. A 

noted · bo e lhe ommitte i un II rgan t.he ni n' and th .r ror is A£Hcan'. 

Th oaly ord th t remain lo be interpret cl is whether it is an 11 i11tergo ernmental 

organizati n. 

71. TI1e nn nvention on th of r ati s bet\ e n tates and 

Int mational rganizations r between lntemaU n I Organizations dopted at 

Vi nn on 21 March J 98 d e not d"tln the term intergov mmental nor do s it 

t out th attdbut s or haracte11 ti f n intergo emmental rganization., 

everthel s, it defines the term 'inl mati nal organizai.i n' a m amng an 

intergo ernm ntal organization. 25 

72. cc rding to the Encyclop dia of PubLi Iotemati nal Law, an Inl r­

govemmenlal Organization is d fined as an "association of tales established by 

and based upon a LT aty, which pursues common aims and which l1as iLs own 

spe ial organs to fulfil particular fun ti ns, ithin th organization. 112 

73. Pursuan to the provision of Articl 32 and 33 f th Children1s harter 

lhe orrunitte is omposed of lev n exp ri ro mbers n rujnated and Lected by 

tat s a individuals, and wh in th ir pers nal capacity. 

u the member the 

states, hich eems lo the 

rnmi t e cannot be described a repr sentati es of 

w1 to be n imp rtant element in de erminin° 

whether an entity is an "intergovernmental" body o · not. Indi pu1.ab1 tate have 

26 Article 2 ( l) (I) 
a This definllion Implies thal the !GO establishes other organs or Ins ltutlons to ensure the reallz.atlol'\ -0f !ls objectives For example, 
the AU has establ!shed several lnstltullons/orgar,s, ir,cludlng the Comml ee to ensure the objectives of the Union ar realized 
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no representatives dire ting 1.he affairs f th Committee. f n any event, even if it 

was so composed, that would still not make i be considered as an inter­

governmental organisation. 

74. The Cmmnittee would bave to be expressly added t the list of entities 

entitled to bring ases w1der Arti le 5 of the Pr tocol, or be determined to be an 

intergovernmental organisation i..n order to bring cases to th C urt und r thnt 

Article in its current form. Thus, even though Lhe hildren's Charter under wruch it 

is esiabli hed has States as "parties", drn ommltte as a body or organisation is 

not 11 intergovemmental" in the se11se that it is not composed of government 

representatives. Io addition, the C urt is of the view that an organ cannot al the 

same time be an international organisation as the former would ordinarily be part 

of an organizati n whilst the latter legally stands on its own. Accordingly ,ihe 

C mTnittee cannot bring cases to the Cow· alleging vi lations of human or 

children' rights und r Article 5 (l) (e) of the Protocol in the capacity of an 

"intergovernmental II organisation. 27 

75 . In lhe Court s view h wever, it is in the interests of protection of rights on 

the contin nt lhat the Committee's mandate should be r infer edjust as the African 

Commission1s protective mandate 1s nhanced under the complementary 

relationship with the Court. [ndeed, there d es not a.pp ar to be a cone ivable 

reason why U1 C mmJttee was not in luded am ng the rgans that can bring cases 

b fore th Court under Alii.cle 5 (1) of the Protocol in order to give it Lh same 

remforcement that the African Commission has under the omplementary 

relationship with the Court. It should be n ted that this apparent omissi n was 

subsequently ddressed and included in Aiticle 30(c of the Pr t col on the tatute 

~a M Hansungule, 'African courts and \he African Commission on Human and Peoples' Rights". 251 , avallable at 
http://www.kas.de/upload/auslandshomepageslnantlbia/Human Rights In Africa/8 Hansungule.pdf (Accessed on 28 March 2013), 
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of Lhe African Cow·t of Justice and Human Rig.hls adopted in 2008 by the 

Assembly of the Union at Sharm el Sheikh, which grants the Committee direct 

access to the Court. 

76. The Court notes that the mandate of the Com1nittee and the African 

Corru11issior1 under their respective constituem treaties are broadly similar, except 

that the former specialises in children's rights and welfare. Nevenheless, the Cowi 

finds that its hands are tied by the protocol and therefore cannot grant ti1e 

Commiltee standing lo access the Court that has not been accorded to it under the 

constituent instrument and the Protocol. 

77. Considering that I.he third and fourth limb of the request of the Committee 

are inten-eJated in that they rest on the contention that Lhe best tool for construction 

or a legal instrument is purposive interpretation, the Court wi ll deal with the two 

limbs together, nru11ely: 

c) 'Whether Article 5 (I) (e) should be interpreted in line with the 

mandates of the African Court and the Commjttee; 

d) Whether the standing of the Committee before the Court under Article 

5 (1) (e) of the Protocol is in line wiU1 the object and purpose of the 

Court Protocol'. 

78. Pursuant to Article 3 of the Court ProtocoJ, the jurisdiction of the Court 

extends to 'all cases and disputes submitted to it concerning lbe inlerpretation and 

application of the Charter, this Protocol and any other relevant human rights 

instrument ratified by the states concen1ed ' . 
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79. th C m1rutiee, th 

adopted within th Afri an human right 

hildr n s hmt r as an instrument 

tem fa I ls under the pr ri sion of 'any 

th r r levanl human righ instrwnent ratifi d by lh tales c nc n1 d,' and 

therefor - falls within U1 jurisdiction f lh OLlli. Jl arg11 s h t by ten ion, 

the om1n.ittee i th primary m nit ring b dy of th hiklren 1s Charter under 

whi h the ourt ha jurisdi ti n, it w u]d defi at the purpose of the rot c I to 

exclude it from having a standing before the C urt. Furth r lh mmittee urge 

that in rder t e er is its mandate fii ctivc1y i1 sh uld b given access to th 

C urt for ases concerning ri us vi lation of chlldr n's rights. 

80. n,e ommllte als draw the ourt s attention to ii l 42 of Lb 

Children's harier which empow rs i to pr m and protect lb rights enshrined 

in th hildren1s ha1ter thus establishing the protective m ndat of the 

Committee and n bling it t a sum a quasi-judicial role b inter alia, 

considering individual communLcali ns. It xp1·e es th that he Court's 

mandate is lo r in fi re th rot cti ve mandate f th frican Commis ion and b 

e tension lh Afri an human right frame rk as a wb le which include th 

C mmittee. 

81. aking reference l the r tj nal £ r the crealion of th Court a stipulated 

in th Preambl of th C w1 ProLoc l, as t ' nhanc the effi iency f th African 

C mmis i 0 1 the 

hall ng lhat the 

mmlttee recalls that it 11:1s be n facing the same m JOr 

ican C mmissi n's pr tective mandate ha enc untered av r 

th yeai-s28, nam ly, non- omplianc be aus of n n-binding findings bs n of 

effective r 1nedies. · 1 titut:i nal weak.nes e and lack of human nd finan ial 

21 M Hansungule, "African courts and the African Commission on Human and Peoples' Rights•, 251 avallebte et 
http./lwww kas de/upload/auslandshomepageslnan lbla/Human Rights rn Afrlca/8 Hansungule pdf (Accessed on 28 March 2□ 13) . 
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re our e .2 It thus argues that the ourt an pl ya omplem ntary and r inforcing 

rol with reg rd to adjudication. both · rclati n t th omm1ss1 n and 

the ommi e 30 and a 'r medy · o 1.b sh rt mings fthc c bodies.31 

82. In light of U1e on id~r ti ns th C mmitt e onclud s that an 

o erarching g al f h Pr t col wt is t creat an institutional 

frame rk fi r om l mentarity bet\'ireen th urt, lh African mn ission and 

1.he Committ ,32 and that, in iin with the r spe tive mandat s, tbe omrru te 

should ha e standing befi re th African C urt a 

non-binding r comm ndati ns. 

quasi-judicial b dy making 

83. c ording lo the C mm1 n's 1e rticl 5 of U1e Proloc I aun t do 

nolhing more than prescrib , b ma ppr ach the urt. In particular ticle 

f th Court's Protoc I aim to grant 11Afri an interg vemmental 

organisations" ac ess to th Court. Th re may b many entitie_ hich if allowed 

to approa h th Court it w uld nhance r further th broad r obj and purpose 

of prote tion f hwnan nd p oples' rights. However the broad r objects and 

purpos f protecting l uman and pe pies' rights d not d fine wh i granted 

access to lhe urt. Ralh r hi h entitie ar e ntuaUy granted ac es t the 

CoUli i I rescri ed under th rel vant I w. In Lhis r gard Arti l 5 of the C urt's 

Pr tocol prescribes wh m y ace ss th Court. Th Committe is nei1.her listed 

under Attic! 5 1 a -(d n r ll1 the rrrn1ission1 JW an 0 ncan 

intergo rnmentaJ organls tion" as under Ar i le 5 I e thereof, 

1; F Vil/oen (no 14 above), 416 African Union. 'Information note o the hrst meeting of African Court of Human and Peoples' R gh ', 
available al www,africanunlonorg/hacKground_document_on_the_african_court (accessed on April 2013) 

10 S T Eborah, 'Towards a positive application of complementarlly In he Arncan Human Rights System· Issues of functlons and 
relations (2011 ) 22 The European Journal ol /ntematfone/ Law 672, D M Chlrwa 'The merits and demerits of the Ah1can Charter on 
the Rig hls and Welfare of the Child' (2002) 1 o The lntorna/lona/ Journal on Children's Rights 170. 

" Ebobrah (n 15 above) 672 
~ D Jun,a 'Access to the Afrtcan Court on Human and Peoples' Rights: A Case of the Poacher turned gamekeeper, 
http1/papers.ssrn.com/so13/papera.cfm? abstracUd-1391482 (accessed 6 March 2013). 

;_l, 
tlL 

24 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

84. In support of the second limb (d) of the request, th ommittee argue that 

with respect to the interprefati n of treaties, the lCJ in the Adviso7J Opinion on 

the Competence of the General ksemblv .for the Admission of a fate to the 

United Nations/ 3 held Lhe view that treatie sh uld be int rpr ted 'in ace rdance 

with th ir obje t and purpose.' Ac orcling to the Committc , thi position is 

fmtbcr strengthened by Arti le 31 of th Vienna C nventi n, which provides 

specifically that treaties are t be i.ote1pr ted in the light of their obje ts and 

purpose addin g that one of the overriding objectives of the Protocol, a re.fle ted 

in its Preainble, is the prom ti n and protection of human rights in Africa, 4 

85. The Committee goes on refer to Alii 1e 4(1) of the hildTen' Charter 

whjch underlines that 'in all actions undertak n concerning the child, the best 

interests of tl1e child shall be the primary consideration,' as well as the United 

ations Committee on the Rights of the Chi ld in the General omment N 5 

(2003 )35 to the following effe 1.: 

'Courts of law[ ... ] every legisla ·v , administrative and judLcial body 

or lnsti.tution i required to apply the best int rests principle by 

systematicaJly considering bow children 1s rights and interests ar or 

will be a fi cted by tbeir decisions and actj ns.' 

86. 11m Committe also sugg sts tha1 the Court al o consider the Committee's 

own decision in The Institute for Flum an Right and Development in Afh'cu and the 

Open Society Justice Initiative (On behalf of children of Nubian de cent in Kenya) 

/ the Go, ernment of Kenya, 36 in which it held that the best interests of the child, 

•~ /CJ Reports (1950) B. 
)~ Paras 3 and 7 of the Protocol to the African CoLrrt. 
~$ General measures of Implementation of the Convention on the Rights of the Child (arts 4, 42 and 44, Para, 6), 
,& Supra No 8 above .. 
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sh uld i11 s me instances, trump t cb.n.ical r quir ment that could hinder 

ac e sibj]icy t c urts justice ii r children. Thi is be au 'it i n t in the best 

interests of [ hildr n] t lea 1.ht.:m in legal limb '. 37 he ommiltee aJ a refer 

to lhe uprem Court of England , hich h Id in th as of Zif Tanzania ,, 

Se -retar, of State for the I-Tome Department 38 that I h r the best Lnter s of the 

child cl arly fav ur a certain ourse, th· t cours should be followed.' 

87. - he mmittee in ites lhe ourt to I ersu ded by the reasoning abo 

and to arriv at the most fa ourabl ruli g to the b int re s of th hild and lo 

include the rnmitt e as ne f the bodie h ing standing befi re the ourt Lhus 

promoting and protecting Lhe rights and welfare of the child. b ommittee 

b lieves that this int rpr tation upport the obje tive of th ourt Protec I to 

upplement xi ting quasi-judi ial human right pr t ctive m chani m such the 

C mmitte .39 

88. The C mminee submit that the object nd purpos of human righ treatie 

an the requirement f effe tiven s suggest that tr ati should b broadl 

constru d l.D rd r o rr1 at an alternative that i most fav urabl to the 

pro ecti n of the rights nshrin d in the treaty. 4° Further a tel ological 

interpretation of Article 5 of th Protocol should therefi r be nstru d t giv Lhe 

wid st po siblc acce s t the ourt. Thi int rpret tion fulfils th primary rai on 

d'etre of intemai.i nal human righ la in general nd the African Human Right 

C u1i specifically which i t prot ct and pr mote human rights. 41 It dds that a 

holistic int rpretation in lin with th object and purpos of the Court Protoc I is 

31 See paragraph 29 ol the above communication. 
"2011 l.JK SC 4 
~ F VIIJoen (n 13 above) 407 
•~ M Killsnder 'Interpreting regional Human Rights Treaties' f1 le//lC :/Users/OWNER/Desktop/cllnlc:als/getArtlgo13.pbo,btm (accessed 
9 Mnrch 2013) 
• 1 D Juma 'Access to the Alrlcan Cour1 on Human and Peoples' Rights: A Case or he Poacher turned game eepet' 
http//papers_s5m.com/s013/paoers cfm?abstract 1d=1391482 (Accessed 9 March 2013) 
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aJ ~o supp rtive of ef orts to internationalis hum n right and develop th reg1 naJ 

human 1ight s st m as a c rnpl men tar I er. 42 

89. A c rding t lh ommitt e rticle 5 l) ( o the urt Prat col sh uJd 

therefor be interpr t d holi tically o includ it a h vmg tanding before the 

ourt. It submits that th intention to gr nt it slanding I efore th Cou1i is 

d monstrat d by (c of the Proto I on th tatute f the frica.n u,t 

of Justice and Human Righl adopted n 1 Jul 200 hich grants th mmitte 

dire l ace o the ourt. There is, therefore the need L int rpret the prov.isi n 

o[ lhi.s Protocol in the spirit r lhis evol ing con ext. 

90. The ommi ti;e submit that a purp siv reading f Arti ·l 5 (I) e) of th 

Court Prot al in line with icl 4 l) o the hlldren' s harter I ads to the 

conclusion that th ommitt e gualilies to submit ca to the frican owt. This 

appro ch Lh Committee adds w ul mirror th obj l and purpose f Lhe C urt 

Pr tocol, which is to strengthen the rican human rights system.43 

91. Making its observations on this limb of th eq uest, the omn1iss1 n 

obs rves, first, that the framing of thi question by h Cammi ee pr uppo 

that the mmitte is "an frj can Tnt rgovernmental rganisati on".' Tt goes on t 

argue that hereas Lhe mmitte i an frican organisati ~ the 111ID1Ss1on 

opines that it i.s not an 1int rgovcmmental" one . The Commissj n go s on t 

assert tha l en though the ommitt L an frican treaty organisation, it is no 

an 11 intergove1nmental" rganjsation. 44 H is as suggested above si.mply an 

◄a Juma (n 26 above) 
'' Vlljoen (n 13 above) 407, 
•• For Exan,ple, the ASEAN Intergovernmental Commission on Human Rights (AICHR) provided for under Art 14 of tt,e Charier of 
the Assoe1atlon of South-East Asian Nations (ASEAN Charter) AICHR ls, as, the name Indicates an "lntergovemmentar' 
organ satlon Its composition (membership) as prescribed under Article 5, 1 of the Terms of Reference of the ASEAN 
Intergovernmental Commission for Human Rights Is "member stales of ASEAN" 
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aut nomous p ciali eJ treaty body similar to the Commtssi n which had to be 

expressly mentioned because it is equally not an "intergove1nm ntal'' 

organisation.' 

92. The Court accepts that the purposi theory or presumpti n is one of the 

tools if not the most itnportant of interpreting or construing a 1 gal instrument in 

order to determine wh.ether a statute applies t a pati1 ular circumstance, and if 

yes, what are the consequ nces. The ourt is also aware Lhat th re has be n a 

global movement towards the use of the purp siv approa h over the other 

approaches whi h suggested that one start w.ith 1.he Eteral meaning then g on t 

the golden approach (still according lo the plain meaning but wi h a slight 

modification to avoid the absurdity) and if a sensible result is still not reached~ 

then it w uld u e the purposive approach - interpret according to what 

interpretation would best chi eve the purpose of the act. 5 

93. The Comt would like to recall at the outset that whil the Committee has 

not been mentioned among institutions that can bring case to the Courl under 

Aiiicle 5 (1) of the Protoc 1, it has been speci.fically authorised to do so in th 

subsequent 2008 PJotocol n the merger of the current Cow-t with th Court of 

Justic of tbe African Union to er ate the African ourt of Justice and Human 

Rights. 

94. The Court notes that this action by the policy organs confim1s firstly, the 

view of the Court that it is highly desirable that U1e Committee should have acces 

' 5 Aharon Bara!I., Purposive Interpretation In Law, Princeton University Press , 2005. See also John F. Mannlng ,"Compe Ing 
PresumptJons About Sla utory Coherence" , 74 Fr:m:J//,;rn Law Rev/ew, 2009 (2006), Available el' 
hltp:/llr, lawnet. ford ham. edu/flr/11017 4/lss4115 
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to the Court, and; secondly, that the inHia1 omission of the Committee in the Court 

Protocol may very well have be attributable to unintended consequences. 

95. The Court is persuaded that the arguments that the best interests of1he child 

shou ld be paramount. are well founded. rt is also persuaded, as U1e Committee held, 

in the Nubian Children case refen-ed Lo earlier, that Lhe best interest of Lhe child, 

should in some instances, trump technical requirements that could hinder 

accessibility to courts of justice for children. 

96. In the view or the Court, Lhese are well-founded arguments but pertaining 

largely to specific and substantive matlers before the Court relating to the righL'> of 

lbe cbjld. lndeed, this bas been the approach of the Court all along in ensuring that 

alJ its decisions are based on the overriding objective of promoting access in order 

lo ensure protection or human dghts. 

97. The Court is conscious that the Children's Charter falls under the provjsion 

'any other relevant human rights instrument ratified by U1e states concerned'. lt also 

notes that the Committee is the priJnary monitoring body of the Cl,j ldren's Charter 

under which the Court has jurisdiction, and that U1e Committee having access to 

the Court would facilitate more effective exercise of its mandate concen1ing 

serious violations of children's rights. 

98. Nevertheless. the Court is not convinced that the use of the purposive 

approach can override the clear and unambiguous intention of the legislature, 

wruch can be disce1ned from lhe plain and ordinary meaning of the texl in 

question. In the instant Request, the Court notes that 1.he meaning of the text is 

clear and unambiguous on who can access the Court under Article 5 of the 

Protocol. lndee~ it is a weU-known principle of law that where a treaty sets out an 

~ f be--
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exhaustive list, this cannot be interpreted to include an enlily lb.at is not listed, even 

if it has the same attributes. 

99. ln the instant Request, however, Lhe Couri cannot subslitule itself and 
assume the functions of Lhe legislature, where Lhe latter's intention is clear and 
unequivocal. 

I 00. For these reasons, the Court 

Unanimously, 

I). Finds thal it has jurisdiction lo give the advisory opinion requested; 

(2). Decides Lhat the Request for an advisory opinion is admissible; 

(3). Replies in the following manner to lhe questions put by the Committee: 

1. That the Committee is an organ of the Onion and has standing to 
request for an advisory opinion under Article 4 (I) of the Court 
Protocol; 

u. That the Committee is not an 'African Intergovernmental 
Organization', within the meaning of Artkle 5(1) (e) of the Court 
Protocol; 

w. The Court is of the view U1at it is highly desirable Lhat the Committee 
is given direct access to the Court under Article 5 (1) of the Protocol. 

4. There shall be no order as to costs. 

Done, at Addis Ababa this Fifth Day of December 20 l4, in the English and French 

languages. the English text being authoritative. 
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Signed: 

Augustine S. L. Ramadhani, President 

Elsie N Thompson, Vice President 

Gerard Niyungeko, Judge 

Duncan Tambala, Judge 

Sylvain ORE, Judge 

El Hadji GUISSE, Judge 

Ben KIOKO, Judge; and 

Rafaa Ben Achour, Judge. 

Robert ENO, Registrar 
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AFRICAN UNION 

~J~I .lb.J~I 
UNION AFRICAINE 

UNIAO AFRICANA 

AFRICAN COURT ON HUMAN AND PEOPLES' RIGHTS 

COUR AFRICAINE DES DROITS DE l'HOMME ET DES PEUPLES 

IN THE MATTER OF 

REQUEST FOR ADVJSORY OPINION BY THE AFRICAN COMMITTEE 

OF EXPERTS ON THE RIGHTS AND WELFARE OF THE CHILD ON THE 

STANDING OF THE AFRICAN COM1\1ITTEE OF EXPERTS ON THE 

RIGHTS AND WELFARE OF THE CHILD BEFORE THE AFRICAN 

COURT ON HUMAN AND PEOPLES' RIGHTS 

REQUEST NO. 002/2013 

CORRIGENDUM TO ADVISORY OPINION 

CONSIDERING the Advisory Opinion rendered by the Court on 5 December, 2014; 

Considering the need to make modifications to make the Opinion clearer; 

The Advisory Opinion is hereby modified as follows: 

i. Paragraph 33 becomes paragraph 40 and now reads: "Although the Court 

has focused on jurisdiction in this section, it cannot lose sjght of the fact 

that there are also other matters relating to contents of the request that must 

be considered1
' . ______,-------
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ii. Paragraph 39 becomes paragraph 38 and now reads: "The Court is of the 

view that given the nature of the Request, which does not involve 

detennination of facts, there is no need to consider jurisdiction ratione 

temporis andjurisdfotian ratione loci. 

Done In English and French, the English text being authoritative. 

Dated at Addis Ababa, Ethiopia, this 5th day of December, 2014 

Robert Eno 




