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The Court composed of: Gerard NIYUNGEKO, President; Sophia A.B. 

AKUFFO, Vice- President; Jean MUTSINZL Bernard M. NGOEPE, Modlbo 

T.GUINDO, Fatsah OUGUERGOUZ, Augustine S.L. RAMADHANI, Duncan 

TAMBALA, Elsie N. THOMPSON and Sylvain ORE- Judges; and Robert 

ENO - Registrar 

In the matter of: 

Femi Falana Esq., 
appearing in person 

V. 

The African Union, 
represented by: 

Mr. Ben KIOKO, Legal Counsel of the African Union Commission 
Mr. Bright MANDO, Legal Officer, Office of The Legal Counsel of the 
African Union Commission 
Advocate Bahame Mukirya Tom NYANDUGA 

After deliberation, 

delivers the following majority judgment: 
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I. THE SUBJECT MATTER OF THE APPLICATION 

1. By an application dated 14 February 2011 , Femi Falana, Esq. 

(hereinafter referred to as "the Applicant"), a Nigerian national, who 

describes himself as a human rights lawyer based in Lagos, Nigeria, seized 

the Court with an application against the African Union (hereinafter 

referred to as "the Respondent''). 

2. In his Application, the Applicant alleges that he has made several 

attempts to get the Federal Republic of Nigeria (hereinafter referred to as 

"Nigeria") to deposit the declaration required under Article 34 (6) of the 

Protocol to the African Charter on Human and Peoples' Rights on the 

Establishment of an African Court on Human and Peoples' Rights 

(hereinafter referred to as "the Protocol) to no avail. He alleges further, that 

he has been denied access to the Court because of the failure or refusal of 

Nigeria to make the declaration to accept the competence of the Court in 

line with Article 34(6) of the Protocol. 

3. He submits in his Application that, since his efforts to have Nigeria 

make the declaration have failed 1 he decided to file an application against 

the Respondent, as a representative of its, then, 53 Member States (now 

54 ), asking the Court to find Article 34(6) of the Protocol as inconsistent 

with Articles 1, 2, 7, 13, 26 and 66 of the African Charter on Human and 

Peoples' Rights (hereinafter referred to as "the Charter") as, according to 

him, the requirement for a State to make a declaration to allow access to 

the Court by individuals and Non-governmental Organizations (hereinafter 

referred to as 11NGOs") is a violation of his rights to freedom from 

discrimination, fair hearing and equal treatment, as well as his right to be 

heard. 
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II. THE PROCEDURE 

4. The Application was received at the Registry of the Court on 20 

February 2011 . 

5. By a letter dated 18 March 2011 , the Registrar acknowledged receipt 

of the Application. 

6. At its 20th Ordinary Session held from 14 to 25 March 2011 , in 

Arusha, Tanzania, the Court decided that the Application should be served 

on the Respondent. The Court also decided that the notifications required 

under Rule 35 of the Rules of Court (hereinafter referred to as 11the Rules") 

should be sent. 

7. lh accordance with Rule 35(2)(a) of the Rules, and by a letter dated 

28 March 2011 to the Chairperson of the African Union Commission, the 

Registrar served a copy of the Application on the Respondent by registered 

post. The Respondent was advised to communicate the names and 

addresses of its representatives within thirty (30) days and to respond to 

the Application within sixty (60) days. 

8. In accordance with Rule 35(3) of the Rules, and by a letter, also 

dated, 28 March 2011 , the Application was notified to the Executive Council 

of the African Union and State Parties to the Protocol, through the 

Chairperson of the African Union Commission. 

9. By a letter dated 29 April 2011 , the Respondent acknowledged 

receipt of the Application and by a notice of the same date, communicated 

its representative as being the Legal Counsel of the African Union 

Commission. The Respondent also filed its response dated 29 April 2011 . 

These documents were received at the Registry of the Court on 18 May 

2011 and were sent to the Applicant by a letter of the same date. 

10. During its 21 st Ordinary Session held from 6 to17 June 2011 , in 

Arusha, Tanzania, the Court decided that the Applicant should be notified ~ 

~-~~ 
7--
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that he could reply to the Respondent's response within thirty (30) days, 

commencing 8 June 2011 . 

11. By a letter dated 15 June 2011 , the Registrar notified the Applicant of 

the Court's decision that he could reply to the Respondent's response. The 

Applicant's undated, but signed reply to the Respondent's response was 

received at the Registry of the Court on 23 June 2011 . 

12. By a letter dated 24 June 2011 , the Registrar sent to the Respondent, 

the Applicant's reply to the Respondent's response, and therein it was 

indicated that pleadings had been closed and the Parties would be advised 

of the dates set down for hearing. This letter was copied to the Applicant. 

13. By separate letters, both dated 20 October 2011 , the Registrar 

informed the Parties that, at its 22nd Ordinary Session held from 12 to 23 

September 2011 , in Arusha, Tanzania, the Court decided that the Parties 

should be invited to a hearing of the Application during its 23rd Ordinary 

Session to be held from 5 to16 December 2011 . In the said letters, the 

Registrar informed the Parties that the proposed dates for the hearing were 

12 to 13 December 2011 and requested them to confirm their availability for 

these dates not later than 4 November, 2011 . 

14. By an email dated 21 October 2011 , the Applicant confirmed his 

availability for the public hearing on the proposed dates. 

15. By a letter dated 11 November 2011 , The Legal Counsel of the 

African Union Commission informed the Registry of the Court that the 

Respondent "could not confirm [its] availability due to intervening 

circumstances and prior commitments". In the said letter, the Legal 

Counsel of the African Union Commission further requested that "the 

hearing of the above matter be postponed/adjourned." 

16. By separate letters, both dated 8 December 2011 , the Registrar 

informed the Parties of the Court's decision that, due to the unavailability of 
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the Respondent, the public hearing on the Application would take place 

from 22 to 23 March, during the 24th Ordinary Session of the Court to be 

held from 19 to 30 March 2012, in Arusha, Tanzania, even if only one party 

were to be present. 

17. By an email of 7 February 2012, the Office of the Legal Counsel of 

the African Union Commission informed the Registry of the Court that, at 

the hearing, the Respondent would be represented by Advocate Bahame 

Mukirya Tom NYANDUGA, and the latter would be assisted by officers 

from the Office of the Legal Counsel of the African Union Commission. 

18. By an email dated 18 February 2012, the Applicant confirmed his 

availability for the public hearing on the dates proposed. 

19. By a letter dated 19 March 2012, the Registry received a formal letter 

from the Office of the Legal Counsel appointing Mr. Bahame Mukirya Tom 

NYANDUGA "to assist the Office of the Legal Counsel of the Respondent 

in this matterri. 

20. The public hearing on the Application took place from 22 to 23 March 

2012, in Arusha, Tanzania, at which the Court heard the oral arguments 

and replies: 

For the Applicant: Femi FALANA, Esq. 

For the Respondent: (i) Advocate Bahame Mukirya Tom 

NYANDUGA 

(ii) Mr Bright MANDO, Legal Officer in the 
Office of The Legal Counsel of the AU 
Commission 

21 . At the hearing, questions were put by Members of the Court to the 

Parties, to which replies were given. 

CFO . 
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22. After deliberations, the Registry received additional submissions from 

the Applicant, dated 27 March 2012, in which he indicated that they were 

submitted in accordance with Rule 47 of the Rules. The Court decided that 

the submissions were not acceptable as the request was not competent in 

terms of the Rules, and the Registrar was instructed to communicate this 

decision to the Parties accordingly. 

23. By a letter dated 24 April 2012 the Registrar informed the parties of 

the Court's decision. 

Ill. THE POSITION OF THE PARTIES 

A. THE POSITION OF THE APPLICANT 

24. The Applicant starts by noting that by virtue of Article 34(6) of the 

Protocol enacted by the Respondent, a State Party is required to make a 

declaration to accept the competence of the Court to hear and determine 

human rights cases filed by individuals and NGOs. 

25. With regard to the jurisdiction of the Court, the Applicant submits that, 

in the present case, it has not been ousted, because the Respondent is not 

"a Member State of the African Union." The Applicant maintains that it is 

the Respondent which enacted and adopted the Charter and the Protocol, 

and that the Respondent has been sued as a corporate community on 

behalf of its Member States. He adds that it is clear that the African Union 

as a whole is representing the African people and their governments, and, 

therefore, it is competent to defend actions brought against the Member 

States. 
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26. The Applicant further argues that the ouster of a Court's jurisdiction 

can only arise if the Court is satisfied by evidence adduced before it, that 

the right sought to be enforced has been extinguished. 

27. The Applicant also contends that it is trite law that a Court has the 

jurisdiction to determine whether its jurisdiction has been ousted. He points 

out that the competence of this Court to determine its jurisdiction is 

guaranteed in Article 3(2) of the Protocol which states that "in the event of a 

dispute as to whether the Court has jurisdiction, the Court shall decide." 

28. The Applicant submits finally that, since Article 34(6) of the Protocol 

does not require the Respondent or any of its institutions to make a 

declaration to accept the jurisdiction of the Court, the Court is competent to 

entertain the Application. 

29. With regard to the admissibility of the Application, the Applicant 

asserts that the requirement of exhaustion of local remedies is not 

applicable in this case since the Respondent cannot be sued in the 

municipal courts of its Member States. He further submits that the 

domestication by Nigeria of the Charter and the Constitutive Act of the 

African Union should be construed as giving him direct access to the Court. 

30. With regard to his locus standi, the Applicant argues that he has 

standing in public interest litigation since he has a duty to promote public 

interest litigation in the area of human rights, based on Article 27 (1) of the 

Charter, which provides that every individual shall have duties towards his 

family and society, the State and other legally recognized communities and 

the international community, and Article 29 (7) of the Charter which 
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provides that the individual shall have the duty to preserve and strengthen 

positive African cultural values. 

31 . The Applicant also states that, being a senior lawyer and a civil rights 

lawyer in his country, he has clients who would like to approach the Court 

but he is unable to discharge his duties to them because of the requirement 

of Article 34(6) of the Protocol. 

32. The Applicant finally submits that he therefore has locus standi to file 

this Application. 

33. With regard to the merits of the case , the Applicant maintains that 

Article 34(6) of the Protocol is inconsistent with Articles 1, 2, 7, 13, 26 and 

66 of the Charter. 

34. Concerning the alleged violation of Article 1 of the Charter (the 

obligation for State Parties to recognize the rights, duties and freedoms 

enshrined in the Charter and to adopt legislative or other measures to give 

effect to them), the Applicant argues that it is undoubtedly clear that Article 

34(6) of the Protocol has derogated from Article 1 of the Charter. 

35. Regarding the alleged violation of Article 2 of the Charter (the right to 

freedom from discrimination) the Applicant contends that, unlike nationals 

of States that have made the declaration, he cannot drag his country to the 

African Court on account of human rights violations, and that, by denying 

him access to the Court, his right to freedom from discrimination on the 

basis of his national origin has been violated. 

36. Concerning the alleged violation of Article 7 of the Charter (right to a 

fair hearing), the Applicant maintains that, by limiting access to the Court 

to the making of a declaration by Member States of the Respondent, his 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

right to have complaints of human rights violations heard and determined 

by the Court has been violated. 

37. Regarding the alleged violation of Article 13(3} of the Charter (the 

right of access to public property and services in strict equality of all 

persons before the law), the Applicant states that, it is not in dispute that 

the Court is a public property to which every individual shall have the right 

of access in strict equality of all persons. He therefore submits that by 

denying access to the Court to persons whose countries of origin have not 

made a declaration to accept the competence of the Court, his right to 

access a public property in strict equality of all persons before the law has 

been violated without any legal justification. 

38. With respect to the alleged violation of Article 26 of the Charter ( duty 

of State Parties to guarantee the independence of the Courts), the 

Applicant avers that by basing the jurisdiction of the Court on the 

Respondent's Member States' discretion to accept such jurisdiction, the 

Respondent has compromised the Court's independence. 

39. With regard to the alleged violation of Article 66 of the Charter (the 

power to adopt special protocols or agreements to supplement the 

provisions of the Charter), the Applicant states that, in supplementing the 

provisions of the Charter, any protocol, like the Protocol on the Court, can 

only enhance the rights guaranteed in the Charter, and that any provision 

of a supplementary protocol which derogates from the provisions of the 

Charter shall be declared null and void by the Court. 

40. In conclusion; 

In his prayer in the Application, the Applicant asks for: 

I 

~ 
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11a. A declaration that Article 34(6) of the Protocol on the 

Establishment of the African Court is illegal, null and void as it Is 

inconsistent with Articles 1, 2, 7, 13, 26 and 66 of the African Charter 

on Human and Peoples' Rights. 

b. A declaration that the Applicant is entitled to file human rights 

complaints before the African Court by virtue of Article 7 of the 

African Charter on Human and Peoples' Rights. 

c. An order annulling Article 34(6) of the Protocol on the 

Establishment of the African Court forthwith." 

In his Reply to the Respondent's response, the Applicant concludes as 

follows: 

1115. In the light of the foregoing, the Applicant avers that the 

Respondent has no reply to the Applicant's claim. The reliefs sought 

by him ought to be granted by this Honourable Court. 

16. In view of this Reply the Applicant avers that the Respondent has 

no defence whatsoever to the claim of the Applicant." 

In his oral submissions, the Applicant prays the Court: 

" ... to hold that this case is well founded; it is properly constituted and 

therefore to grant the relief sought by the Applicant, by annulling 

Article 34(6) of the Protocol so that all victims of human rights 

violations in the African continent can access this Court in the interest 

of justice and fair play." 

L----
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B. THE POSITION OF THE RESPONDENT 

41 . In general terms, the Respondent avers that the Appl.ication, and 

each and every allegation thereof, fails to state a claim against the 

Respondent, either in law or in fact, upon which any relief may be granted. 

42. With regard to the jurisdiction of the Court, the Respondent denies 

that the Protocol as well as the Charter and the Constitutive Act of the 

African Union were adopted by the African Union and submits that these 

instruments were adopted by Member States of the African Union as is 

evident from their preambles. He adds that according to Article 63(1) of the 

Charter and Article 34(1) of the Protocol, the two instruments are open to 

signature, ratification or accession by African States only. 

43. The Respondent states that, in Article 34(6), the Protocol talks about 

a State and therefore submits that the African Union not being a State 

cannot ratify the Protocol and that the Protocol cannot be interpreted in a 

manner which calls in a corporate entity to assume obligations on behalf of 

the State. 

44. The Respondent maintains that it is not a party to the Charter, nor to 

the Protocol and that therefore, no case can be brought against it for 

obligations of Member States under the Charter and the Protocol , in its 

corporate capacity. 

45. The Respondent contends that, in the case at hand, ratification of 

treaties by Member States of the African Union has never been ceded to 

the African Union by its Member States; that the African Union cannot be 

held liable for failure by the Member States to ratify them, or failure to make 

the requisite declaration. 
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46. In addition. the Respondent avers that the Applicant has not shown 

any traceable causal connection whatsoever between the African Union 

and his lack of access to the Court. Therefore. the Respondent submits 

that there is no case or controversy between the Applicant and the 

Respondent to be decided by the Court. 

47. Finally, the Respondent maintains that the Applicant is not entitled to 

submit cases to the Court both under the Protocol and the Rules and urges 

the Court to determine as a preliminary issue, whether the Court can 

exercise jurisdiction ratione personae and ratione materiae with respect to 

the Application. 

48. With regard to the admissibility of the Application. the Respondent 

contends that even if the Applicant had a right of access to the Court, which 

he does not have. he should have exhausted the local remedies in Nigeria, 

as required by Article 6(2) of the Protocol, Article 56 of the Charter and 

Rule 40(5) of the Rules, which he has not done. 

49. With regard to the merits of the case, that is, the issue of 

inconsistency of Article 34(6) of the Protocol with some provisions of the 

Charter, the Respondent states in general terms that it is the sovereign 

right of its Member States to make a declaration at the time of ratification of 

the Protocol; that the Protocol is valid in all respects under the 1969 Vienna 

Convention on the Law of Treaties and under customary international law 

and can only be void if there is a conflict with a peremptory norm of general 

international law (jus cogens); and that as a consequence, the Respondent 

denies that Article 34(6) of the Protocol is illegal or invalid. 
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50. Concerning the alleged violation of Article 1 of the Charter, the 

Respondent avers that it has no obligations under this Article which is 

exclusively for Member States to recognize the rights, duties and freedoms 

enshrined in the Charter and to adopt legislative or other measures to give 

them effect. 

51 . Regarding the alleged violation of Article 7 of the Charter, the 

Respondent submits that this Article does not in any way offer the Applicant 

unrestricted access to the Court, as alleged, or at all. 

52. Concerning the alleged violation of Article 13 of the Charter, the 

Respondent contends that this Article is on the Applicant's participation in 

the government of his country, the Applicant's right of equal access to the 

public service in his country and the right to access to public property and 

services and it has nothing to do with the obligations of the African Union or 

access to the Court. 

53. On the alleged violation of Article 26 of the Charter, the Respondent 

avers again that it is not a State Party to the Charter. 

54. Finally, with regard to the alleged violation of Article 66 of the Charter, 

the Respondent submits that this Article applies only to State Parties to the 

Charter and not to the Respondent. 

55. In conclusion; 

In its response ''the Respondent prays the Court to dismiss the 

Applicant's Application in its entirety." 

In its oral submissions, the Respondent urges "the Court to determine 

as a preliminary issue whether the Court can exercise jurisdiction 

ratione personae and ratione materiae under the application", "prays ~ 

·; \;---J ;"~/ 
~ ✓ 1-- <,y J 
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that the Application should be dismissed for lack of jurisdiction" and, 

"denies that Articles 1, 2, 7, 13, 26 and 66 of the Charter have been 

violated and therefore prays that the Application be dismissed." 

IV. THE JURISDICTION OF THE COURT 

56. At this stage, the Court has, in accordance with Rules 39(1) and 

52(7) of the Rules, to consider the preliminary objections raised by the 

Respondent and in particular the objection relating to the Court's 

jurisdiction over the present Application. 

57. Article 3(2) of the Protocol and Rule 26(2) of the Rules provide that 

"in the event of a dispute as to whether the Court has jurisdiction, the Court 

shall decide." 

58. In order to determine the preliminary objection, it has to be noted that, 

for the Court to hear an application brought directly by an individual there 

must be compliance with, inter alia, Article 5(3) and Article 34(6) of the 

Protocol. 

59. Article 5(3) of the Protocol provides that: 

"The Court may entitle relevant NonGovernmental Organizations 

(NGOs) with observer status before the Commission, and individuals 

to institute cases directly before it, in accordance with article 34(6) of 

this Protocol." 

60. For its part, Article 34(6) of the Protocol provides that: 

"At the time of ratification of this Protocol or anytime thereafter, the 

State shall make a declaration accepting the competence of the Court 

~/ 15 _ 

I ..__, 
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to receive cases under article 5(3) of this Protocol. The Court shall 

not receive any petition under article 5(3) involving a State Party 

which has not made such a declaration." 

61 . As the Court stated in Michelot Yogogombaye v The Republic of 

Senegal, Application No 001 /2008, paragraph 34, "[t]he effect of the 

foregoing two provisions, read together, is that direct access to the Court 

by an individual is subject to the deposit by the Respondent State of a 

declaration authorizing such a case to be brought before the Court." 

62. As mentioned earlier, the Applicant submits first that the requirement 

of the declaration provided for in Article 34(6) of the Protocol applies only to 

Member States and not to the African Union itself. He concludes that since 

the Article does not require the Respondent or any of its institutions to 

make a declaration to accept the jurisdiction of the Court, the Court is 

competent to entertain his Application. For its part, the Respondent does 

not specifically address this argument. 

63. In the view of the Court, the fact that a non-state entity like the African 

Union is not required by Article 34(6) of the Protocol to make the 

declaration does not necessarily give the Court jurisdiction to accept 

applications brought by individuals against such entity; there may be other 

grounds on which the Court may find that it has no jurisdiction. In the 

present instance, what is specifically envisaged by the Protocol and by 

Article 34(6) in particular is precisely the situation where applications from 

individuals and NGOs are brought against State Parties. In this regard, 

Article 3(1) of the Protocol which deals with the jurisdiction of the Court is 

referring to interpretation and application of human rights instruments 

ratified by the "States concerned." Similarly, Article 34(6) of the Protocol 

itself refers only to a "State Party". 
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64. Secondly, the Applicant submits that the African Union can be sued 

before the Court because it was the one which enacted and adopted the 

Protocol, as a corporate community on behalf of its Member States. 

65. On its part, as mentioned earlier, the Respondent submits : 

- That the Protocol was not adopted by the African Union as such, 

but by its Member States, as evidenced in the preamble to the 

Protocol. 

- That the Respondent is not a party to the Protocol and that the 

Protocol in Article 34(6), talks about a State, and the African Union 

not being a state, cannot ratify the Protocol. 

- That the ratification of treaties by Member States of the African 

Union has never been ceded to the African Union by its Member 

States and that the African Union cannot be held liable for failure 

by the Member States to ratify the Protocol or to make the 

requisite declaration, and therefore, no case can be brought 

against it for obligations of Member States under the Charter and 

the Protocol in its corporate capacity. 

- That the African Union cannot assume obligations of sovereign 

Member States which have sovereign rights when ratifying the 

Protocol and making the declaration. 

66. Concerning the Applicant's submission that the African Union can be 

sued before the Court, because it was the one which enacted and adopted 

the Protocol. the Court notes that the Protocol was adopted by the 

Assembly of Heads of State and Government of the African Union. 

The Court also notes however that the Protocol was agreed upon by the 

Member States of the African Union as is evidenced by the preamble of the 

Protocol which states as follows: 
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"The Member States of the Organization of African Unity . . . State 

Parties to the African Charter on Human and Peoples' Rights ... Have 

agreed as follows:" 

67. In the practice of the African Union, although the adoption of treaties 

is done formally by the Assembly of Heads of State and Government, their 

signature and ratification are still the exclusive prerogative of its Member 

States. This is confirmed, inter a/ia, by Article 34 (1) of the Protocol which 

provides that 11it shall be open for signature and ratification or accession by 

any State Party to the Charter" (see also Article 63(1 ) of the Charter). Thus, 

in the view of the Court, the mere fact that the Protocol has been adopted 

by the Assembly of Heads of State and Government does not establish that 

the African Union is a party to the Protocol and therefore can be sued 

under it. 

68. Regarding the Applicant's contention that the African Union can be 

sued as a corporate community on behalf of its Member States, it is the 

view of the Court that, as an international organization, the African Union 

has a legal personality separate from the legal personality of its Member 

States. As the International Court of Justice stated in its Advisory Opinion 

on Reparation for injuries suffered in the service of the United Nations: 

"It must be acknowledged that its Members [United Nations], by 

entrusting certain functions to it, with the attendant duties and 

responsibilities, have clothed it with the competence required to 

enable those functions to be effectively discharged. 

Accordingly, the Court has come to the conclusion that the 

Organization is an international person. That is not the same thing as 

saying that it is a State, which it certainly is not, or that its legal 

~ --t _Jt(:, 
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personality and rights and duties are the same as those of a State .... 

What it does mean is that it is a subject of international law and 

capable of possessing international rights and duties .... 1' 1 

69. In this regard , however, in principle, international obligations arising 

from a treaty cannot be imposed on an international organization, unless it 

is a party to such a treaty or it is subject to such obligations by any other 

means recognized under international law. 

70. In the present case, the African Union is not a party to the Protocol. 

As a legal person , an international organization llke the African Union will 

have the capacity to be party to a treaty between States if such a treaty 

allows an international organization to become a party. As far as an 

international organization is not a party to a treaty, it cannot be subject to 

legal obligations arising from that treaty. This is in line with Article 34 of the 

1986 Vienna Convention on the Law of Treaties between States and 

International Organizations or between International Organizations which 

provides: 

11A treaty does not create either obligations or rights for a third State 

or a third organization without the consent of that State or that 

organization." (see also Article 34 of the 1969 Vienna Convention on 

the Law of Treaties). 

71 . Therefore, in the present case, the African Union cannot be subject to 

obligations arising from the Protocol unless it has been allowed to become 

a party to the Protocol and it is willing to do so, both of which do not apply. 

1 Reparations for injuries suffered In the service of the United Nations, Advisory Opinion, /. C.J Reports, 
1949, p 179 
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In the same vein, the mere fact that the African Union has a separate legal 

personality does not imply that it can be considered as a representative of 

its Member States with regard to obligations that they undertake under the 

Protocol. 

72. It is therefore the opinion of the Court that the African Union cannot 

be sued before the Court on behalf of its Member States. 

73. At this juncture, it is appropriate to emphasize that the Court is a 

creature of the Protocol and that its jurisdiction is clearly prescribed by the 

Protocol. When an application is filed before the Court by an individual, the 

jurisdiction of the Court ratione personae is determined by Articles 5(3) and 

34(6) of the Protocol, read together, which require that such an application 

will not be received unless it is filed against a State which has ratified the 

Protocol and made the declaration. The present case in which the 

Application has been filed against an entity other than a State having 

ratified the Protocol and made the declaration, falls outside the jurisdiction 

of the Court. Therefore, the Court has no jurisdiction to entertain the 

Application. 

7 4. Since the Court has concluded that it does not have jurisdiction to 

hear the Application, it does not deem it necessary to examine the question 

of admissibility of the Application and the merits of the case. 

75. In view of the foregoing, 

THE COURT by a majority of seven votes to three: 

Holds that in terms of Articles 5(3) and 34(6) of the Protocol, read together, 

it has no jurisdiction to hear the case instituted by Femi Falana, Esq. 

against the African Union. 
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IN FAVOUR: President NIYUNGEKO; Judges MUTSINZI , GUINDO 

OUGUERGOUZ, RAMADHANI TAMBALAandORE 

AGAINST: Vice-President AKUFFO; Judges NGOEPE and THOMPSON 

In accordance with Article 28(7) of the Protocol and Rule 60(5) of the Rules 

of Court, the separate opinions of Judges MUTSINZI and 

OUGUERGOUZ and the dissenting opinion of Vice-President 

AKUFFO and Judges NGOEPE and THOMPSON, are appended to 

this Judgment. 

Signed 

- Gerard NIYUNGEKO, President 

- Sophia A.B. AKUFFO, Vice-President 

- Jean MUTSINZl 1 Judge 

- Bernard M. NGOEPE, Judge 

- Modibo T. GUINDO, Judge 

- Fatsah OUGUERGOUZ, Judge~~e.=:;I~~~~~J--
, ·'1 

-Augustine S.L. RAMADHANI, Judge / / 

- Duncan TAMBALA, Judge 

- Elsie N. THOMPSON, Judge 

- Sylvain ORE, Judge 

- and Robert ENO, Registrar 

Done at Arusha , this twenty-sixth day of June in the year Two Thousand 

and Twelve in English and French, the English text being authoritative. 

21 
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Af=RICAN UNION 

J,.J~' Jb..t~, 
UNION AFRICAINE 

UNIAO AFRICANA 

AFRICAN COURT ON HUMAN AND PEOPLES' RIGHTS 

COUR AFRICAINE DES DROITS DE L'HOMME ET DES PEUPLES 

TWENTY FIFTH ORDINARY SESSION 
(11 - 26 June 2012) 

SEPARATE OPINION BY JUDGE JEAN MUTSINZI 

Joined to: the Judgement of the Court in Application No. 001/2011 

FEMI FALANA versus THE AFRICAN UNION 

1. According to Article 28 (7) of the Protocol which established the African Court 
on Human and Peoples' Rights "if the judgment of the Court does not 
represent, in whole or in part, the unanimous decision of the Judges, any 
Judge shall be entitled to deliver a separate or dissenting opinion" . 

2. The Judgement adopted by the majority of the Members of the Court, was as 
follows: "Declares that, pursuant to Articles 5(3) and 34(6) of the Protocol, 
read together , it does not have the jurisdiction to hear the Application filed by 
Mr. Femi Falana against the African Union" . 

3. In that Judgement, I agree with the conclusion that the Court does not have 
the jurisdiction to hear the Application filed by MR. FEMI FALANA against the 
AFRICAN UNION. 

4. My disagreement stems from the legal basis for said lack of jurisdiction, which 
in my opinion, is not addressed In Articles 5(3) and 34(6) of the Protocol.--1.---
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5. In fact, the said articles provide as follows: 'The Court may entitle relevant 
non-governmental organizations (NGOs) with observer status before the 
Commission, and individuals to institute cases directly before it, in accordance 
with Article 34(6) of this Protocol'' (Article 5 (3)); "At the time of the ratification 
of this Protocol or at any time thereafter, the State shall make a declaration 
accepting the competence of the Court to receive cases under Article 5(3) of 
this Protocol. The Court shall not receive any petition under Article 5(3) 
involving a State Party which has not made such a declaration". (Article 34 
(6)). 

6. A combined reading of the provisions above, points to the fact that they 
referred to applications filed by individuals or non-governmental organizations 
against States parties, in which case, the question raised is whether the 
Respondent State has made the declaration accepting the jurisdiction of the 
Court to hear cases brought before It by Individuals or non-governmental 
organizations, whereas, the African Union is nerther a State nor a State party 
to the Protocol and, consequently cannot make such declaration as provided 
for in Articles 5(3) and 34(6) of the Protocol. 

7. For my part, I hold the view that the basic issue that needs to be resolved and 
which would dictate subsequent action is one of ascertaining whether, as in 
the instant case, non-State entitles may be brought before the Court as 
respondents. 

8. It is my opinion that the provisions of the Protocol as a whole and Articles 3, 
30 and 34 (1 , 4), in particular, show that, the Respondent before this Court 
can only be a State party. In that regard 1 the operative paragraph of the 
Judgment, ought to have been as follows: 

"Declares, that In accordance with the Protocol, only State parties may be 
brought before the Court as respondents for allegations of Human Rights 
violations and that, accordingly, the Court does not have the jurisdiction to 
entertain the Application filed by Mr. FEMI FALANA against The AFRICAN 
UNION". 

Signed: 

- J. MUTSINZI, Judge 

- R. ENO, Registrar 

2 
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10 FRJ lNE 

IAO AFRICANA 

AFRI AN OURT ON HUMAN AND PEOPLE 'RIGHT 

COURAFRI 

H :. M ·1 l'ER F 

ApplicaLion ° 00I /2011) 

EPAR TE OPLNION OF J D AT AH OUGU R OUZ 

I. Mr. I· mi l·ahma' pplicati n gain l th African ni n r· i ·c · the issu 
ace l th urt' jur· di ti n b indi idual and n n- 1 v ·mm ntal 

rganization . It d b ha.lien in th legalit r rti ·le 4( ) · hich 
u jects su h acce ·, to the depo it a de ·laralion a ·cepting the juri di ·tion of 

the ourt b t· L • artir.- . The imp rtan · and crucial signifi. ·anc r that 
J no an<lin , I bar th pini n of th Maj rit a· ording l wruch 
lh urt n juri diction to n l ·rtain Mr. Falana' ppli aLi n. rt i 
ho r m n id r <l pinion th t in · the ourt manifi ti la k th 
juri di tion ration personae l h ar and cl t rm.in Lb appli ti n it ought not 
t ha di po •d or it a r a Judgm n1 pr i cJ in Rul 2 7) of lh 
Rul s; ralh r, th pplicaLion ught l h n r J d ilh ut th J ourt 

lf int rveni□g, that i de piano through a imple l tter from Lh gistrar. 

l ha had th opportunit . n numcrnu · • plain m 
p iti n, a m ll r f prindpl 1 m of d ·aling ilh 
indi iduaJ a pli at ion ' itb r gard t man· · k pc onal 
jurisdiction- hi h i th c ith applicati gainst rti s hi h 
ha not made th · nal de ·larati n und r Arti I 3 ( · rolocol, or 
againsl fri an tale hi h ar not Parti ' to Lh Prol c 1 )r n l rn mb rs [ 
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th Afri an nion r ·ven again ' l an rgan of lh fri ·an ni n ee my 
separ te opinion altached to th Judgments in Lh ca e r Miehe/at 
Yogo omba e . Th Republi of ne al, Efoua Mbozo 'o amuel . The Pan 
AJN an Parliam nt, the on enti n ational de · ndical · du eel ur 
Education (CO A D) . The R public of abon, Della International 
In tments S. . MR. GL de Lan and Mme. Lang \ . The R public of outh 
Africa, Emmanuel Jo ·eph Uko v. The Republic of 01tlh Africa and Ti man Amir 
Adam . The Republic of udan, as ell a 111 di . enlin opinion allached IO 

the deci ion in the a e of Eko/1 oundi A I . andre . Th " Republic of 
ameroon and the • d r I Republi o i eri ~-

3. ln all c s wh re th j uri ·di ti n ratione per. ·oria o th urt i 
mani r ti lacking, J am inde d f th opinion th L th ourt should n t proce d 

ith th judicial n ideration of plications r i b lb~ f gi try- uch 
ppli ati h uld r ther b ~ pro · d dmini lrati cl and rcj t d d piano 

lhr ugh a imp! I tt r fr rn th R gi trar. 

hich it Ci rmall di lingui hes from 
·Judg 1) in m t a e that it hu · n id rd Lo this da, h reas it had 
o o d t it ' maniD C that it I k d lh juri di tion L 

nl h ppli · tic n in tan • You . if Ababou . Th ingdom if 
Mor para. l ), Daniel Amar Mulugeta Amare . Mo=ambique Airline 

Mo-ambique (para. . Ekollo ,¼ undi Ale andre . The R public if 
·ameroon and lh deral Republic of Nig ria para IO • onventi n 
aliona/e de 11dicats du Seel ur ducation ( Y. ED) . R public of 

Gabon (paras. 11 12 . Delta Im n1ational In ·tmenl · '/4 Mr L de Lan 
and Mme de Lang . The Republi owh [fri a par 9) Emmanuel 
Joseph Uko . Th Republic of 011th rfri a {par . 10 J 1) and Timan Amir 
Adam v. Th Republic: of udan para . & 9).) 

n · ' i n ·, th ourt h d m 1t 1 rd . that it 
·• id nC' that i • m iJi ti la ke<.l the juri di ti n ' t nt rtain th applicau ns 
in u ·lion {see th~ · nglish r i n 1 1 n n th onvention 
Nationale des 1- ,yndicats du ect ur Edtication (' YSED) v. Th Republi · 
of abon, (para. I I , Timan mir Adam . Th R public of udan para 8 , 
Delta international in tment ~A. Mr AGL d Lan nd Mm di Lan v. The 
R public of outh 1/rica (para. nd Emmanuel .Ii · .,,ph ko . Th Republic of 

au.th Africa (para. I )). 

1 n lh di tin ti n m d b the ' urt bctwe n a 'Judgment'' and a ·• ci ion", e 
para.graph!> 3. and 5 f" m di · enling ini n · ttached t Lh · d i i n in the " r h.'kol/o 

uundi lexandr . Th epuhlic (J 'um ,roan and the r •cl, •ml R~public of I ~eria. 
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6. ln th instan , Lbe lLirt ha als d idcd to pr cd with the judicial 
c n id ' · n f Ii aLi n 111 d b r. 1· Jana ag · the fri ·an ni n. 
It ho d id n t b f an il ummary 

n ide~ Li n which uld r ult in n r J ·on but 
ralh r th h Lh judi ·ial pr provided in th o i11 oth r 

ju gmcnt aft :r an int r par/es h aring c mpri ing a 
ritten and an oral ph . Th Mi h fol Yog e . Th Republi 

of enegal i th onJ olher matt rd · It ilh in thi m 

7. lo lh fi llo ing p ragraph \ I ilJ pro id the r ' n ' wh I am of u, 
inion th t Mr. alan • · ppli ·all n oughl n t t ha b n di p <l f b 

v ay f a judicial pr n r, lt! ·s r till, thr ugh Lbe ··full .. judi i I 
con ·iderati n hi ·h il a~ a · rdec.J a fr m th time iL wa · fil d ith tb 
Registry I ightl mor than ixt n 16 month ag . 

ub idiaril , I will als t d · r th p rativ · 
paragraph > lhe judgment, I d n t sub c.;rib t th r as n o□tain d in this 
judgm nt parti ularly ith r gard t Lb, l g I b i on hich the ur r~lies in 
d t rmining that it lacked ju.ri •diction. l v ill in addition be addrc ing tw 

f pro· durc which are imp rtant in m 

* 
* * 

9. lt m t m bvious U1at Applic U n .. ma b fil d against a 
'\ ta1 "; tat must as a mnltt:r of b part the 1: thi 
·t ms fr m both the I tl r and th pirit I. Thus. Arti 1 2 of th 
Pr o id that th urt haU mplern nt th · p · mandat 

e 1c o · · non 1 luman and P oples Rights confo nit by 
Lh ~hart r: he11 · g t th Afri an hart r. on I ·' Lat · l 
th aid hart r ~ l f omrnunication fil b £ African 

mm.i i n. Th _ o c lh Arrican h rt r t bl" hing urt a 
not m ant t iatc from that princip le a c iden d in Arti l ), 5( I, 
liftera c)), 7 · nd 34( , all of hi h mak no r nc t an olh r 
cntil but tl l tales c n · m d'". '° talc oain ~t hi b a mplainL is 
lil d' " tat n . ·· talc Parti ·· 

10. th r than th lat . to th 
African m · · 1 ·an int r-g emm ·nt I rg njzali ns indi idu J and 
n n-g ntal rganizati n . bul f r th urp ·c o auihorizin them lo 

1 The , pr i n ·• tale. n rn cad" in lhe ngli h r ion of r1icl1.: f th Proto ol 
wm, Lran I ted •· £tut · Int 1r ~.\s s .. in Lhc rr nch cr..i n r the ·amc rt i · le. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

4 

fil 
·R 

'l a wtc Part and n L r r U1 m t bccom p tcnlial 
ourt. 

11. 1 inc the Iii an an lnt r- o mm ·ntal orgonizaLi n. it is n t 
th r ·f r , · rding l th Prot ·ol a ii i n , • un entj again l , hich an 
Applic,1tion may be nl ~cl b f r U, " urt r whi h mjgl,t cc m party to Lh • 
Pr t · I. m kn I dg . U, nl int ·m ti nal organizati n which might, 
in lh · n "ar futur • b · art b re a curt in a ma t r regarding human righL · 
iolation i Lhc.: Eur pcan Uni n~ t lk: ar indc d under a to allow Lh 

Eur pcan Uni n L accede t th .,' urop "aJl onv nti n on J luman Righl · and 
thu hl: ubj cl L appli ·ati n · cf re th · Eur p n urt or Human Rights. 

12. ' inc th· Prot ·ol is un quivocal with regard l ntiti · · that ma b 
b for th ourl it would ha . uffi for i pro isioos lo b int ·rpr ted in 

ilh 'th ordina meaning t b gi t:n to th l rm 1r that 
in trum nt) in their 1,;ont t and in lhe light of its object and purpo c· (Arti ·I~ 

l I r the 1 9 Vi nn on ~nu n on 'J , • La f Tr ali • and t r j t th 
aid pplication d piano that· . v ilhout lh · n ed r r ajuc.li ial <l ·i ·i n) a th 

ba~is of the urt mnnifc t lu ll'personaljuristlicti n. 

l3. b urt c er cho · i.: to hear and rule n th ppli ·ati n b 
foll ing lhl: pr c • s nrmark <l in Lbe Rules, in th r words Lu consid r il ia 
infer parte pro· ding · and r ml ring ajudgm -nt in a u lie sitting. ln o 
din ,th urtpla· <lit· lfinac.liflicultp iU n' id n··<lb 1 th r lati • 
fra ilit and ir ·ular nalur r it. rea ning in paragraph 6 to 7 of th· 
Judgm nt to whi ·h l do noL u s ·ribe f r lh reas ns set out in paragraph 9 I 0 
11 and l_ abo . 

} 
th· ··oraJl grccment n the ·cession of the European nion l th on nt..i n r r 

Lhe Pr l ~ti n lf Human Righ and I u.ndamcntal Fre dom .~-, doptctl by th · te ring 
mmillcc for I luman Right lf U,e )uncil or Europe at hs ExtTa rdinary cssion held on 

12-14 cto r _ I l. l · ·t i11 t ring · mmiitc f1 r lluman Kigh . Repurl 10 th 'om mill ,,, 
of ,finisrer.v cm the Drafting of !he L •gul lmtr11111 111 for !he Ac:c: ,.,·.~io11 of t/1' European 
Union to 1he ·011vention for the Protec.·1im1 uf 11111mm Night.·. unt;il r r Human Right., 
D . DDH (201 I) 00lJ, u11 h urg. I tobcr 2011, pp. 5-13. (website: 
hup:1 \\\\ . ·oc.111 th!hl lamlanJ. ·llin h1nolic, ~Jdh-u ·' l ll-
l!L h:c1imrRc it~ t ODJ 1_ 2011 0 I fr rul! . he c ::,i n r the ·uropean nion t th· 

ur lp an Convcnlion for Lhc Prote.i.;li >n f I luman Rights and FLmdamenLal Freed m · or 4 
o emb r I • en i • gcd Articlt: (2) r the Treat n the ur pcan Union dated 7 

Februnl) I 1. a · mcnc.lcd ,, th" Tr ·at r 1 · n f 13 ·c mb r 2 7. 
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l . Bt:f r d ~1 in int U,e rcu ning of th ' ourt Lhat I d t lh!.! linding lhat 
it la ed juris<li tjon, I ulc.l lik l n id r t, ,. u r pr c dur , bich 

m of im rtan et m •. 

* 

I -. h m th pro · cJw·aJ lam.Jpoint, th -- fir l imp rtunl i · ·u" hi ·h arises is 
one- of a c.: ·rtaining wby the ourt did o t c nsi<l r th J\pplicali n i □ two 

parat ph· s: n d oled tl the ·on i<.I ·ruti n f its juri ·dicli n anc.l Lh 
atlmi ibilil r the ppli ati n und th· Lh r. L th m\!rit 1r th· c in Lh 

at it had ruled that it had juri di ·ti n and had con icJ ·red th pli ati n 
admLssibl • . Rule ... f th Rule ind "'d pro id-' that wh n pr lim.inary 

bj ii n · ar rai. d iU1 th \rnrt, it haJJ rul • n Lhc obj cti n r in· rp rat' 
i ruling in il d ision n th ub lanti c cas : it al pr id that ·· ... u h 
lbj . ti ns hull not au c th pro c ding n the ·ub Lanti ·a t b 
u p nd d uni cs lh urt ·o d ·idc ,"_ 

16. ln the in ·tant \ th urt di n ding on t.h • 
·uh tanti c cas a · the , ritt n4 a wdl he oral ubrnis. ions5 r th, parties 
<l elt both un issues of th juri ·diction or the urt and n Lh admis ibility or 
th pp]i .. Li n amJ on malt r gardin° U, · m ri al lh .. e. Th ugh it did 
n t al of rmaJI d - id l > j in ·onsid ~rati n U1 pr"'liminary obj tio _ \ ith 
that of th meri r the asc, iL uld app r that uch j )ind r tuall t ok 
pJac becau • as I ju 'l indicat d, U1c rn ·rii of the cas v re argu ·d by the 
purti in th ir writt n . ubmi si D8 and durino lhc ral pl adings. 

17. Rul f thl! RuJ s d ' n t ·p · ·if lhe ·ircum Lan in whi h 
pr ceedin sub. tanti c eus • ma b • ·usp~nd d n r does it spell out the 
·ir umsta hich u, j ind Lb m ·rils of th cu ·c red; it 

ould th be pr p r for Lh urt l bridge Lh~l ear an 
un rtaint in lhat r gard. Th~ pr · al Lh Int mati li e, f r 
in tancu, r · that pr i th m rit of Lh aut mati all 
u pend d n · • a pr liminary . n i rai d6 an<.l n th r or 

j ined v ilh lh m ri · r th such o ~ ·Lion 'd , , in th 

4 In its ubmis i ns. dated .. 9 April 2011, in an .wer L Mr. l'alana ' s Appli ati n th African 
ni n ind cd d cit on i ·uc · re~arding the our1' · ·uriscJi tion, lhe admi '" ibilit of U,e 
ppli ·ati n ,. ell a th· mcri r Lh · ca c: the amc applies lo r. Falana· brief in rcpl 

t Lhe ubmi ·i n · or the frican nion. dated _ J unc O I I . 
~ ' e lhe Verbatim Records l'I lcarings of ""2 and 2 Mar h 2012. 
" Rule 79 ) r the Rule ol' the lnttmoti nal urt r Ju lice int.le d pr vid hat: " upon 
r ceipl the I egistry r u preliminary bj 1lon, pr eel.ling · n the merit · haU bi.: 
·usp nd d ... 

. D . 
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circumstam:es of th case, an e clusiv ly preliminary charact r' ,7 in other 
words when the Hague Courl cannot rule on th objection without considering 
the merits of the case. r r purp ' I' interpretation and application r Lhe 
s com.I ntence r Rule 52(3) of' lhc Rul . l.h ··n t exc lusiv I pr liminar •· 
·haract r of an obj ·cLion could be u d a a -riteria y Lhe C urt in de ·iding n 

joining r inc rporaUng i ruling n a pr liminary objection in its decision on 
the ·ubstantiv case. 

18. Ln the instant case, und bas ·d cm such a criteria, a joindcr Willi not 
r quir d as th · ourt could have ruled on tbe preliminary objections rais~d by 
the African Union withou1 delving into the 1m.!rtts of the case. This clearly 
cm ~rge · a posteriori among th grounds for th judgment and pl:cifi ally in 
paragraph 73 wherein the ourt held the pini n that, ha ing concluded that it 
docs not ha e Lhe juri diction lo bear the ApplicaLion. 'it doe not seem 
nee ary t e am.in the 1 ... 1 merits of the case . 

19. T ·n ·urc stricL compliance ilh Lh pres ripli ns u[ Rule 52(3) of th 
Rule , Members of the C urt ought thcref r to ha c interrupt cl ils prot edings 
m lh merits of th case as allowed by lhe abo e Ru le, and pronounced itself 

fustly on its jurisc.liction and on the admissibility of lhe Application. The main 
'ons1d ration of th wriHenR as well as all f the oral submissions ought then Lo 
ha fa used sol J n the issue of the juri dic.:Li n f th C urt and a t.he 
admis ibility f Lh Applic.:at.i n. 

20. The purpose in ha in a preliminary phase d v t d lo the onsid ration 
or i u s [jurisdiction and admi sibility is t avoid arguments n them rits a. 
long is ues regardLng h juri diction of t.h Court and th admi sibility of th 
Application bad □ol b n r solved. In identally holding su h a preLiminary 
pha e al o allows for th avoidan e of a dissenting opinion wblch wouJd 

ntuall b attached to th judgm :nt, t deal with issue relating to th merits 
of the case. It is un i when an objectioa docs nut bav an xclus.ively 
pr liminary haractur and wlwn i con, ideration L joined t th con ideration 
>f the merit of tho case thal a di ·. ea ling opinion · u Id deal wilh issue rclaling 
to th m rits of th cas · in such irc.:umstanc s con ·ideration of the ubstantiv 
cas LS b definition ne e sary so as to ma a cJ termination on matters of 
jurisdiction and adrnL,sibilit . 

_ l. ln the light of the foregoing. it seems to me Lhal the ourt should r visil 
Rul 52(3) of the Rule and det rmin h th r it pres -riptions r aJly m et the 

7 Rule 79 9) of the Rules ofC urt. 
R In il · ob ·ervatitms in rer,I to Mr. "alana · /\pplic.ati n. the A lrican Union actual!_ delved 
into the merits oru, ase even though it did rais preliminar objt! tions. 
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p ific d mantls of it · jurisdi ·li n, m Lh r word · if th · ·onirihul to th 
pr p r admini trnti n or justi · b Judi ial organ ·harg d with h uring and 
ruling n <li pules in th I Id r human rieh entiall pitting inc.Ii iduals 
against Late '. I rth an er 1 n , then Lb t Rul ught l b um ~nd cl. 

22. 111 r matter f pr cdur \J hi h lh 'ourt d 
r o I d · · · in m 101 • tb l r lh ~ I g I t Lu t gi en t 
s me of Lh um ·nls11 t nd r d b Lh parli · during the 1ral pr c cding .. 

_3 , n 20 March 20 12, lhat i t <la b fi r tb b ·ginnin or th public 
h ing-, th R istr r a k th artie to ubmit ··a · p# f th ·ir ornl 
rle dings. I' r UP purr e or fa ·ilit ting Lh • rk f th· Int rprct •r ·. 10 Th· 
d um nt l nd red by th" partic t Lh beginning of Lh • publi h aring . n 
r hi ·h as Lill <l •• ral ubmi ·. ioru·". did n 1 in an mann r rell ct Lb 

· □lent of lh argum ·nts pr cnt ·d rail, during Lhe h ·urin s. The 1 ule r 
'ourt d no pr idc r r the fiUn r ·u ·h a d ·um ·nL <luring the ral h arin, : 

th onl d cumont r luting t th • ral pr c uings m nli n d in Lh Rules ar ­
pro id ·d fi r in RuJc and ar pr duced b I the R gistr : the ar "V rbatim 

hi ·b. all ·r b 'ing ign d b Lh Pr ident and the Rl;gi ·trar. ar 
d ·em d t a true r·ll tion oflh ubmis. i n mad b Lhe parti during th 
pubUc b aring .11 

h · <l um nts pr <lucc<l lhc parti · ' during U1 hearing · ma □ot in 
an cir um ·tanc b • · n id red ·1 Lhe r c rd r th pl adings mud · h th 
partie · <.luring th ora l pr ccecling : •an1e a they m y not b con idcrcd a 
b ·ing maL rial · f th \ ritt~n pr · ding in thaL th w r · t ndcr d after the 
pl ding · h· d b n ·I ·eel on _ Jun _Ql I :c • p ragraph L f th .ludgm nt) 
nd wh r ·as LlI ~ had n l been ·changed bet u□ Lhe partic ru· requir d b th 

adversarial natur of Lh pro ·ecdings. 

m to rn un rtunaL' lhaL <lurin i · <lelib rali ns. th 
urt rn d use o d >cu men ts f' un rtuin I ·gal Latu · b n c n id ring th 

argum nt. ·anva ~ ... d b lhc parties· para raph 55 f th Judgm nl forth r 

9 Th ppli ·anl lit d a I-page d umenl Lilied •• rat ·ubmi ·h 20 I_; 
Lhe RespondcnL for it p.:lrl. u filed a 16-rmg Lio um ·n um.lat I ru · I 0-pag 
d cumenl daLec.l 2 March 2012 in whit: it replied L the ubmi • r th 

ppli ant and 10 th· quc Ii ns put b the Judge . 
1 n of th, mail · nt by the · r I J Lhc Parti 2 12 taLing 

finalize r the hearing. th \\ d b mo lig Id ha a 
nil pleadings in lhe 'ng lo facilil ith on ... 

11 Rule he Rule ' indeed pm th ·ted by the Parti th h 
c rrecti n L affect the . ub r aid I ora. 2), and ·i Pr t 
and lh Re •istrar. the crbaLim rec rd ·· · nstitut • the.: true n of th• 
pr cecdings"' (para.3 . 
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reproduces Lhe conclusions or the Respondent us they arpear on pagl!s 2 and 3 
of the document submitted on 22 March 20 12. I am or Lhe opinion that the 
tendering by the parties of what appears to be a new written document in Lhc 
course of the oraJ prm:l!edings is creating conJusion and only complicates Lhc 
Lask of the Court. These documents diITer in contenl rrom the Verbatim 
Records of the hearings and must also be Lranslated into the working languagl!s 
or the Court: further. the Judges arc not in u position lo practically acquaint 
themselves with their contents dudng lhe hearings nor consider them seriously 
for the purpose of the deliberations which follow immediately the oral 
proceedings. 

26. Let me now consider the reasoning of the Court which led it to conclude 
that it lacked tbe jurisdiction to hear and Lo dctcrmint: the Application. I would 
start by observing Lhat in Lhc instant case the Court <li<l not adopt Lhc approach 
that had hitherto been the case whun it considered the Applicalion filed by Mr. 
Efoua Mboz.o,o amucl against an organ or Lhc African Union namely lhe Pan 
African Parliament (sec ils Decision of 30 Scplember 2011 ): in that case, the 
Court indeed avoided pronouncing ilsclf on its personal jurisdiction as it ought 
to have done and rejected the Application hy implicilly relying on its lack o/' 
material jurisdiction. 

27. The CourCs reasoning in paragraphs 58 to 63 of Lhe .Ju<lgment arc 
intended to establish lhaL Articles 5(3) and 34(6) of the Protocol. when read 
together. require that dirccl access lo the Cou11 by an individual be subject to 
Lhc deposit of a special declaration by the Respondent ' tale; l.hcsc paragraph 
are not therefore or particular interest lo the issue at hand considering that Lhe 
Application had not been flied against a State Party. The Court docs clearly 
concede this when it concludes that ·'there may be 0th.er grounds on which Lh{: 

Court may ftnd that il has no jurisdiction .. (puragraph 63). That linding did not 
however prevent the Court from ullimately invoking Articles 5(3) and 34(6) 
above in concluding that it lacked the jurisdiction to entertain U1e Application 
(see paragn.iph 73 as well tts operative paragraph 75 of the Judgment). 

28. TI1e rest of Lbc Court·s rca~oning is intended Lo address the Applicanrs 
argument according to wruch Lhc African Union could be brought before the 
Court --as it is tJ,e one which promulgated and adopted Lhc Protocol as a 
corporate community on behalf of its Member States" (paragraphs 25 and 64). 
ln so doing, the Court establishes I) Lhat the African Union is an international 
organization whh a legal personality separate lrorn that ol' its Member States 
(paragraph 68) and 2) thal it cannot U,ercforc be subject to the obligotions under 
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the Protocol as it is not party to that instrumcnl (paragraph 71 ). l'hosc arc two 
conclusions that are sci f-cvident. 

29. 'Inc Court however deemed it necessary to add, without explaining why, 
that " U1e mere fact thul U1e Africtin Union has a separate legal personality does 
not imply that it can be considered as 11 representative or its Member States with 
regard to obligaLions that they undertake under lhe Protocol" (paragraph 7 1 ). 
This assertion, in all likelihood. is intended lo address the Ar,plicant 's argument 
according lo which ··it is clear lhat Lhe African Unfon as a whole is representing 
the African people an<l their governments and therefore is competent lo defend 
the actions brought against the Member States·· (paragraph 25). 

30. That assertion by the Court is equally sett:.cvidcnt and adds nothing to the 
reasoning of the Coun: on the conirdry. it blurs the reasoning. IL is indeed 
di!Ttcult LO imagine hm the African Union. an intemalional organiE.ation with a 
legal personality separate from lhal of its Member Stutes, could be --a 
representative lof the latter! with respect Lo obljgatiuns Lhat they undertake 
under the Protocol". 

31. The main ubligaLion incumbent on Stales Parti~s to the Protocol is that or 
appearing hcl'ore the Court to answer to alleged violation~ or human rights as 
guaranteed by the African Charter or by any otl1cr instrument dcaUng with 
human rights to which U1cy are parties. I low can Lhc African Union be brought 
before the Court on behalf or <me or more Memhcr Slates Parties Lo the Protocol 
to answer for alleged violations or their conventional ob ligations in the field or 
human rights? 

32. The African Union could only be brought bcfore the Cou_rt to answer for 
its own conduct. For Lhut to happen. however, it would be necessary 1hr it to be 
allowed Lo become a party to the Protocol and for iL to be willing Lo do so which 
would require that it be bcfon;hand allov.ed to accede to the African Charter 
and for il Lo have acccptec.l to do so. As party to the Charter and to the Protocol. 
the African Uni.on could in any circumslam:c be brought before Lhc Court Lo 
answer for the conduct of its Member States purtfos to the Protocol. 

33. ln the final analysis, one miglll wonder about thl! need for the Court 's 
reason'ing in paragrnph 66 to 72 of the Judgment because in paragraph 73, it 
asserts that ''its jurisdiction is clearly prescribed by the Protocol" and that ·1he 
present cuse in which the Applicalion has been filed against an entity other Lhan 
a State having ratified the Protocol und ma<.le the tlcclanllion. fa lls outside the 
jurisdiction of the Court"'. That wus actually all what Lhe Court needed to stale 
from t.hc outset to reject Mr. Falana's /\pplication. 
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34. r am therefore or Lhe opinion that lhc Court ought to have spared itself 
issuing lhis Judgment which raises more questions than it rcsol es. 

35. Let me l'urther observe that consideration of the '·constitutionality'' of 
Article 34(6) of the Protocol, to which the Court was urged by the Applicant so 
as to declare the said Anicle ''i llegal, null and void" as it is inconsistenr with 
Articles I. 2, 7, 13. 26 and 66 of the African Charter, does indirectly raise the 
issue of the sovereign right of the latcs Parties 10 the Protocol to accept or not 
the jurisdiction of the Court to emcrtain applications from individuals or non­
governmental organizations. 

36. This debate, no matter how legitimate, should in my view have been 
raised in some other forum. TI1e Court, Cor its part, ought nol to have accepted 
lo serve as a forum for such debates when it manjfestly lacked U1e jurisdiction lo 
do so; in so doing it took the risk ofjeopardizing iLS credibility. 

37. Same as Mr. FaJana. 1 am in favour or Lhe automalic access to the Cou1i 
by individuals and non-governmental organizations~ il is my view hO\ ever that 
it is a matter that comes within Lhe exclusive jurisdiction of Member States or 
the African Union. 1 hold Lhe opinion lhat th.is important mauer is more likely to 
be discussed by the Court as part of ils advisory jurisdiction at the iniLiative of 
lhe entities mentioned in Anicle 4 of the Protocol or as part of the procedure of' 
amendment of LhaL instrument considering the possibility availed to lhe Court 
under Anicle 35(2) to make proposals in that regard ··ff it deems it necessary". 

* 
* * 

38. For all the above reasons, I am of the view that_, given the Court's 
manifest lack of jurisdiction ratione personae, Mr. Falana's Application ought 
to have bee□ rejected de piano through a simple letter from the Registrar. 

39. Subsidiarily, I am also of the view that u,e Court having decided lo hear 
and rule on this Applicalion, it should hove provided clearer reasons for 
rejecting it (see my reasoning in paragraphs 9. l 0, 11 and 12 above) and not by 
invnking, in a contradictory mannt:r. Articles 5(3) and 34(6) of the Prot0col. 
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0. T nclude, I again in it· m ll gu · .. t r i it lh - curr nt rractice )f 
th urt whi h con. i t in aticall · · nls'' r ··o · ·ision ,. 

lad. o juri t.li ·Li n it · th juri dicti n t 
·nt ·rtain plicati n. . ·n n f u h rractic I' 

Lh Court i raw r,ubli · pm1 u hos s . 1n th in t nt c ·e r 
t II ~g d · ion · r human righ tis that trul th1.: mi i north~ urt ' 

F ah u ucrgouz 
Jude 

R b rt ~nc 
R istrar 1Fp 
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1. We have read the majority judgment; regrettably, we are unable to 

agree with it. The history of the case until the conclusion of the 

hearing is set out in the majority judgment· there is no need to 

repeat it here. 

The Parties: 

2. The Applicant: 

The Applicant is a Nigerian national, describing himself as a 

human rights ac ivist. He says he has received some awards in 

the field of human rights. He is a practicing lawyer, based in 

Lagos, Federal Republic of Nigeria. 

3. The Respondent: 

The Respondent is the African Union (the AU), established in 

terms of Article 2 of the Constitutive Act of the African Union (the 

Act). It comprises all states in Africa, barring one. In terms of 

Article 3 3, the Act replaces the Charter of the Organization of 
\ 

-2-
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African Unity (the OAU) and makes the AU a successor to the 

OAU in all relevant material respects. One of the consequences 

of such a succession is that instruments such as Charters and 

Protocols thereto adopted, ratified and acceded to under the 

OAU, are binding on the AU and Member States unless 

repudiated; these Include the African Charter on Human and 

Peoples' Rights (the Charter) and the protocols to it such as the 

Protocol to the African Charter on Human and Peoples Rights on 

the Establishment of an African Court on Human and Peoples' 

Rights (the Protocol). The Charter and the Protocol are central 

to this case. 

The Applicant's case and the remedies sought 

4. The Applicant challenges the validity of Article 34( 6) of the 

Protocol. The Article bars Individuals and Non-Governmental 

organizations (NG Os) from accessing this Court, except where a 

respondent state has made a special declaration accepting to be 

cited by an individual or an NGO. The Applicant contends that the 

-3-
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Article violates various Articles of the Charter and therefore prays 

the following remedies: 

''A. A DECLARATION that Article 34(6) of the Protocol on the 

Establishment of the African Court is illegal, null and void as 

it is inconsistent with Articles !, 2, 7, 13, 2 6 and 6 6 of the 

African Charter on Human and Peoples' Rights. 

(IB. A DECLARA TION that the Applicant is entitled to file human 

rights complaints before the African Court by virtue of Article 

7 of the African Charter on Human and Peoples' Rights. 

"C.AN ORDER annulling Article 34(6) of the Protocol on the 

Establishment of the African Court forthwith." 

Respondent's case 

5. The application is opposed by the Respondent on the grounds 

which, broadly stated, are, firstly, lack of jurisdiction over the 

Respondent as well as the Applicant's lack of locus stand,: and, 

secondly, that the impugned article is in any case not in conflict 

-4-
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with the provisions of the Charter. Under the first point, a number 

of subsidiary grounds are advanced; they will be dealt with later. 

6. Although the Respondent raised as a preliminary objection lack of 

jurisdiction, the parties were requested by the Court to argue both 

the preliminary objections and the merits together at the hearing; 

that was how the hearing was conducted. This was to avoid 

parties having possibly to come back after the preliminary stage, 

the intention being to save time, costs and also to avoid 

inconvenience to the parties. 

7. We are aware that not being a signatory to a treaty, a third party 

may not be sued under that treaty. However, for the reasons 

which will become apparent later, this case is, in our view, 

different. 

B. As said earlier, a number of related points are raised under lack of 

jurisdiction. 

-5-
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8.1 It is argued that the Respondent cannot be cited as 

representing Member States. That may be true; however, 

Respondent is cited herein on its own, as a legal person, 

having been established in terms of the Act, Article 2 thereof. 

The article reads II The African Union is hereby established 

with the provisions of this Act. We agree with the majority 

judgment that the Respondent has international legal 

personality, separate from the legal personality of its Member 

States. It is therefore not necessary for us to deal with this 

aspect. We, however, disagree with the majority judgment 

that the Respondent could not be cited in the case before us. 

8.1.1 After holding that the United Nations Organization is an 

international person, the International Court of Justice, 

in Reparation for lnjunes Suffered in the Service of the 

United Nations., Advisory Opinion, went on to say: 

"What it does mean is that 1l is a subJect of international 

law and capable of possessing international rights and 

-6-
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duties, and that it has capacity to maintain its rights by 

bringing international claims '~ , 

It is our view that the right to bring international cla ims 

carries with it as a natural legal consequence the 

capacity to be sued. We point out later that one of the 

duties imposed upon the Respondent through the 

Charter, is to protect human and peoples' rights ; such 

an obligation woulld mean nothing if it could not be 

enforced against the Respondent. 

8.1.2 After establishing the Respondent as a legal entity, 

Member States went further and conferred certain 

powers on it; these include the power to deal with the 

protection of human rights on the Continent. Article 

3 (h) of the Act states the following as being one of the 

Respondent's objectives, namely to: 11 Promote and 

protect human and peoples' rights in accordance with 

1 I. .J Reports J 949, p. 17 . al p. 179 

-7-
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the African Charter on Human and Peoples' Rights and 

the relevant human rights instruments'. 

Furthermore, Article 4 of the Act states: " The Union 

(Respondent} shall function in accordance with the 

following principles: 

{h) The right of the Union to intervene in a member 

state of the Assembly in respect of grave 

circumstancesl namely, war crimes, genocide and 

crimes against humanity ......... . 

(m) Respect for democratic principles, human rights, 

the rule of law and good governance ......... " 

Respondent's predecessor, the OAU, had likewise been 

empowered, and charged with the obligation, by 

Member States to ensure the protection of human and 

peoples' rights. The Act, the Charter, as well as the 

Protocol, have empowered the Respondent to exercise 

the powers, and to execute obligations, conferred on it. 

½-s;v ----,,.,::: 
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These powers can be conferred expressly by a 

constitutive instrument or may be implied. 2 Once so 

empowered, the legal organization is able to carry out 

the authorized duties and functions independently of the 

Member States as it is a legal person . It is our view 

that such has been the case here; accordingly, there 

was no need to cite individual Member States, wh ich is 

also wt,y Article 34( 6) is not applicable. 

8 .1 . 3 One of the indications that an international legal person 

has been empowered to carry out certain functions 

independently of Member States is its capacity to take 

decisions by majority.3 Such a decision would therefore 

bind even those Member States who voted against it. 

In terms of Article 7(1) of the Act the Respondent does 

take decisions by majority, consensus fail ing: " The 

Assembly shall take Its decisions by consensus or. 

failing which, by a two-third majority of member states 

2 Lcgallt of the U ·e b a late of uclear Weapons in Armed onflict d iso Opinion, ICJ Reports I 
at p.79 
3 1e Law of Internati onal rganisati ns, p.72, ec nd dition N.D While: . 

-9-
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of the Union. However, procedural matters, including 

the question whether a matter is one of procedure or 

not shall be decided by a simple majority' 

8.1.4 As further indication that Respondent has been 

empowered to deal with human and peoples' rights 

issues itself, organs such as the African Commission on 

Human and Peoples' Rights (the Human Rights 

Commission) and this Court, have been created within 

it to enable it to carry out these duties. The 

Respondent itself, and not individual Member States, 

does for example, manage and conduct the election of 

officials to these organs; approves and provides 

budgets for their activities relating to the protection of 

human rights and receives periodic reports from these 

organs. 

8. 1. 5 As yet a further demonstration of the Respondent's 

legal personality and that it has been empowered to 

deal with human rights issues itself, independently of 
) 

_...._ 
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Member States, the Respondent can seize this Court 

for an advisory opinion in respect of these matters in 

terms of Article 4 of the Protocol. 

8.2 Importantly, none of the remedies sought by the Applicant 

seeks to impose any obligations on either the Respondent or 

Member States, particularly the prayer we may be incllned to 

grant. 

8.3 In light of the totality of paragraphs 8.1 and 8.2 above, the 

argument that the Respondent cannot be cited as it is not a 

party to either the Charter or the Protocol, or that no case can 

be brought against it in respect of obligations of Member 

States and therefore that the Applicant has not shown any 

traceable causal connection between the Respondent and the 

Applicant's lack of access to the Court, is irrelevant; so too is 

the submission that no case can be brought against the 

Respondent in respect of obligations of Member States. We 

therefore hold that the Respondent has been properly cited. 

- 11-
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8.4 It is also arg\,Jed that Applicant did not exhaust local remedies 

before approaching this court, as required by Article 6(2) of 

the Protocol, read together with Article 5 6(5) of the Charter. 

In this respect, it is argued that the Applicant, being a 

Nigerian national, should have taken his country to his 

national courts to compel his country to make the declaration 

in terms of Article 34(6) of the Protocol. Respondent's 

argument is wrong in two respects. Firstly, the Applicant is 

not approaching the court as a Nigerian national, nor is he 

seeking a remedy for himself or Nigerian nationals only. 

Even if he had succeeded through Nigerian Courts to cause 

his own country to make the declaration, millions of nationals 

of the other State Parties to the Protocol which have not 

made the declaration would still remain barred. That only five 

State Parties have so far made the declaration, means that 

the multitude of individuals on the Continent remain barred by 

Article 34 ( 6 ). Nigeria's declaration would hardly have made 

any difference. The logic of Respondent's argument is that 

- 12-
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nationals of each State Party which has not made the 

declaration should bring applications in every single national 

jurisdiction before approaching this court. This is a very 

theoretical approach, virtually impracticable, as opposed to 

the pragmatic one adopted by the Applicant. The protection 

of human rights is too important to be left to the vagrancies of 

such theoretical solutions. 

8.5 Furthermore, Respondent contends that, by virtue of Article 

34( 6) of the Protocol, the Applicant, being an individual, is 

barred from approaching this court. Surely, one cannot 

disqualify the Applicant from approaching this Court by 

invoking the very article the validity of which the Applicant is 

seeking to challenge. The Court must first hear the matter 

and only thereafter, (emphasis) decide whether the impugned 

article is valid or not. Article 3 (2) of the Protocol provides 

that in "the event of a dispute as to whether the Court has 

jurisdiction, the Court shall decide." For the Court to decide, 

it must first be seized by an applicant. It is precisely the 

~ ~-==-~-.1-1"-
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person who has been shut out who will knock at the door to 

be heard on the validity of the ouster clause. This Court 

therefore has jurisdiction to adjudicate on the validity of Article 

34 ( 6) at the instance of an individual applicant. Applicant's 

answer to Respondent's argument is that since he is not 

citing a member state, but rather the Respondent, Article 

34 ( 6) has no application. There is merit in this argument. 

The Article only requires that State Parties make the 

declaration, and not non-State Parties. The law is not 

against an individual per se, but is aimed at protecting a 

State Party which has not made the declaration; that is why 

even a foreign individual can sue a State Party that has made 

the declaration. 

8.6 Again, it is argued that the Court has, in any event, no power 

to set aside Article 34(6) of the Protocol. As this argument 

is capable of being divorced from the strict issue of 

jurisdiction, it will be dealt with later. 

-14-
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9. By reason of it having been empowered, and charged with the 

obligation, by Member States to administer, apply and enforce the 

Charter and the Protocol both of which form the subject matter of 

this case, the Respondent has in any case a material and direct 

interest in the matter and therefore had to be cited. 

10. For the reasons given above, the preliminary objections are 

overruled. That being the case, attention now turns to the merits 

of the case. 

Whether Article 34(6) of the Protocol is inconsistent with the 

Charter. 

11. As already stated , the protection of human and peoples' rights is 

one of the objectives of the Act, as was indeed the case under the 

old Charter of the OAU. 

12. The Charter: The fundamental objective of the Charter was and 

remains, to uphold and protect human and peoples 1 rights. This 

-15-
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objective appears clearly from its preamble, and is cemented in, 

amongst others, the following Articles relied upon by the Applicant: 

Article 1 : "The Member States of the Organisation of African 

Unity, parties to the present Charter shall recognize 

the rights, duties and freedom enshrined in that 

Charter and shall undertake to adopt legislative or 

other measures to give effect to them': 

Article 2: "Every individual shall be entitled to the enjoyment of 

the rights and freedoms recognized and guaranteed 

in the present Charter without distinction of any kind 

such as race, ethnic group, colour, sex, language, 

religion, political or any other opinion, national and 

social origin, fortune, birth or any status" 

Article 7: 11!. Every individual shall have the right to have his 

cause heard. This comprises: 

a) The right to an appeal to competent national 

organs against acts of violating his 

fundamental rights as recognized and 

-16-
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guaranteed by conventions, laws, regulations 

and customs in force; 

b) The right to be presumed innocent untH 

proven guilty by a competent court or tnbunal,· 

c) The right to defence, including the right to be 

defended by counsel of his choice; 

d) The right to be tried within a reasonable time 

before an impartial court or tnbunal,· 

2. No one may be condemned for an act or omission 

which did not constitute a legal punishable offence 

at the time it was committed. No penalty may be 

inflicted for an offence for which no provision was 

made at the time it was committed Punishment is 

personal and can be imposed only on the 

offender. " 

Article 26: "State Parties to the present Charter shall have the 

duty to guarantee the independence of the Courts and 

shall allow the establishment Improvement of 
<.... 
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appropriate national institutions entrusted with the 

promotion and protection of the rights and freedoms 

guaranteed by the present Charter. " 

Article 6 6: "Special protocols or agreements ma Yi if necessary, 

supplement the provision of the present Charter': 

The above are some of the provisions of the Charter with which 

the Applicant contends that, by barring individuals from direct 

access to the Court, Article 34 ( 6) of the Protocol is inconsistent. 

13. The Protocol: · 

13.1 Article 66 of the Charter provides for the making of special 

protocols if necessary to supplement (emphasis) the 

provisions of the Charter towards the protection of human 

rights. Pursuant to that the Protocol was made and then 

adopted on 9 June 1998, and duly ratified, at least by some 

Member States, and came into operation on 2 5 January 

-18-
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2004. Being a protocol to the Charter, the Protocol is 

subservient to the Charter. 

13.2 The Protocol aims, through the Court, to give effect to the 

protection of human rights, including, naturally, the right of 

individuals, albeit in complementarity with the Human Rights 

Commission. This is a ringing demand by Article 6 6 of the 

Charter. 

13. 3 The preamble to the Protocol states that Member States are 

firmly "convinced that the attainment of the objectives of the 

African Charter on Human and Peoples' Rights requires the 

establishment of an African Court on Human and Peoples' 

R . h II 1g ts .... 

Article 1 establishes the Court. Article 3 provides: "!. The 

Jurisdiction of the Court shall extend to all cases and 

disputes submitted to it concerning the interpretation and 

application of the Charter, this Protocol and any other 

relevant Human Rights instrument ratified by the States 

concerned." 

-19-
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"2. In the event of a dispute as to whether the Court has 

jurisdiction the Court shall decide. " 

13 .4 In terms of the Protocol, the mandate of the Court is 

therefore to protect human rights; and its jurisdiction, which 

itself decides upon, extends to all cases and disputes 

concerning human rights . 

14. Access to the Court: Article 5 of the Protocol determines as to 

who can submit cases to the Court; for example the Human 

Rights Commission, or a State Party. Article 5 (3) further 

provides: "The Cout1 may entHle relevant Non Governmental 

organizations (NGOs) with observer status before the 

Commission and individuals to institute cases directly before it, 

in accordance with article 3 4 ( 6) of the Protocol. " 

Article 34(6), in tum reads: "At the time of the ratification of this 

Protocol or any time thereafter, the State shall make a 

declaration accepting the competence of the Cout1 to receive 

cases under Article 5 ( 3) of this Protocol. 

-20-
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receive any petition under atticle 5(3) involving a State Party 

which has not made such a declaration." Access to the Court is 

therefore controlled through Articles 5 and 3 4 ( 6) read together. 

The latter Article Is the one the Applicant contends is inconsistent 

with the provisions of the Charter. In determining whether or not 

the Article is inconsistent with the Charter, it falls to be 

considered alone, and on its own wording and construction. 

Secondly, a proper understanding of the relationship between the 

Charter and the Protocol is vital in resolving the issue of alleged 

inconsistency between them. 

15. The relationship between the Charter and the Protocol 

From the above expose, it is clear that, firstly, the Charter ranks 

higher than the Protocol; a point which, not surprisingly, the 

Respondent did not dispute. Secondly, the Protocol was brought 

about solely to enhance the protection of human and peoples' 

rights through the Court, in complementarity with the Human 
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Rights Commission. These are the very rights recognized and 

entrenched in the Charter. 

16. To the extent that Article 34(6) denies individuals direct access 

to the Court, which access the Charter does not deny, the Article, 

far from being a supplementary measure towards the 

enhancement of the protection of human rights, as envisaged by 

Article 66 of the Charter, does the very opposite. It is at odds 

with the objective, language and spirit of the Charter as it 

disables the Court from hearing applications brought by 

individuals against a state which has not made the declaration, 

even when the protection of human rights entrenched in the 

Charter, is at stake. We therefore hold that it is inconsistent with 

the Charter. We do so well aware of Article 30 of the Vienna 

Convention on the Law of Treaties regarding the application of 

successive treaties relating to the same subject matter. It is our 

view that this Article finds no application in the case before us 
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since we are not dealing with two treaties, but with a treaty (the 

Charter) and a mere protocol to itself (the Protocol). 

Whether Article 34(6) should be declared null and void or set 

aside. 

17. The question arises whether this Court has the competence to 

declare Article 34(6) of the Protocol null and void and/or to set 

it aside. The Court is a creature of the Protocol and its 

competencies therefore derive from the Protocol. Determining 

whether or not Article 34 ( 6} is inconsistent with the Charter is a 

matter of interpretation which the Court is therefore competent to 

do in terms of Article 3 ( 1) of the Protocol. So too in holding that 

this Court has jurisdiction to hear this application the Court 

derives its competence from Article 3 (2) of the Protocol which 

empowers it to decide whether or not it has jurisdiction in any 

particular matter before it. In national jurisdictions where the 

constitution is the supreme law, any law inconsistent therewith 

would be liable to be struck down by the Court the latter deriving 
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the power to do so from the constitution itself. In casu, we find 

no provision in the Protocol empowering the Court to declare null 

and void and/ br to set aside any Article of the Protocol. 

Therefore, much as such a move may appear to be the logical 

thing to do in light of our finding of inconsistency, the applicant's 

prayer is not competent. It is, however, hoped that the problems 

raised by Article 3 4 ( 6) will receive appropriate attention. 

18. The following finding is made: 

(a) The Court has jurisdiction to hear this application. 

(b) Article 34(6) of the Protocol to the African Charter on 

Human and Peoples' Rights on the Establishment of an 

African Court on Human and Peoples' Rights is inconsistent 

with the African Charter on Human and Peoples' Rights. 

(c) The Applicant's prayer that Article 34(6) be declared null 

and void and/or be set aside is denied. 
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Sophia A.B. AKUFFO, Vice-President: 

........... lo ,i " .............. . 

Elsie N. THOMPSON, Judge: ................... .............. ....... ..... .. 

~~ W1 fl--0, 1 ~ 

Done at Arusha, this 261h day of June, in the year Two Thousand and 

Twelve in English and French, the English text being authoritative. 
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