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provides that the individual shall have the duty to preserve and strengthen
positive African cultural values.

31. The Applicant also states that, being a senior lawyer and a civil rights
lawyer in his country, he has clients who would like to approach the Court
but he is unable to discharge his duties to them because of the requirement
of Article 34(8) of the Protocol.

32. The Applicant finally submits that he therefore has locus standi to file
this Application.

33. With regard fo the merits of the case, the Applicant maintains that
Article 34(6) of the Protocol is inconsistent with Articles 1, 2, 7, 13, 26 and
66 of the Charter.

34. Concerning the alleged violation of Article 1 of the Charter (the
obligation for State Parties to recot 2 the rights, duties and freedoms
enshrined in the Charter and to adopt legislative or other m sures to give
effect to them), the Applicant argues that it is undoubtedly clear that Article
34(86) of the Protocol has de -~gated from Article 1 of the Charter.

35. Regarding the alleged violation of Article 2 of the Charter (the right to
freedom from discrimination), the /7 olicant contends that, unlike nationals
of States that have made the declaration, he cannot drag his country to the
African Court on account of human righ*~ violations, and that, by denying
.im acc to the Court, his right 2 ym f m discrimination on tl
basis of his national origin has been violated.

36. Concerning the alleged violation of Article 7 of the Charter (right to a
fair hearing), 1e Applicant maintains that, by limiting access to the Court
to the making of a declaration by Member States of the Respondent, his

N
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personality and rights and duties are tt  same as those of a State. ...
What it does mean is that it is a subject of international law and

capable of possessing international rights and duties ... .

69. In this regard, however, in principle, international obligations arising
from a treaty cannct be imposed on an international organization, unless it
is a party to such a treaty or it is subject to such obligations by any other
means recognized under international law.

70. L. the present case, the African Union is not a party to the Protocol.
As a legal person, an international organization like the African Union will
have the capacity to be party to a treaty between States if such a treaty
allows an international organization to become a party. As far as an
international organization is not a party to a treaty, it cannot be subject to
legal obligations arising from that tr ty. This is in line with Article 34 of the
1986 Vienna Com 1tion on the Law of Treaties between States and
International rganizations or n International Organizations which

provides:

“Atr 'ydc notcr : ther obligations or rights for a third State
or a third organization without the consent of that State or that
organization.” (see also, Article 34 of the 1969 Vienna Convention on
the Law of Treaties).

71. Therefore, in the present case, the African Union cannot be subject to
obligations arising from the Protocol unless it has been allowed to become
a party to the Protocol and it is willing to do so, both of which do not apply.

' Reparations for injuries suffered in the service of the United Nations, Advisory Opinion, I.C J Reports,
1948, p 179
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SEPARATE OPINION BY JUDGE JEAN MUTSINZI
Joined to: the Judgement of the Court in Application No. 001/2011

FEMI FALANA versus THE AFRICAN UNION

1. According to Article 28 (7) of the Protocol which established the African Court
on Human and Pecoples' Rights *“if the Jgment of the Court does not
represent, in whole or in part, the unanimous decision of the Judges, any
Judge shall be entitled to deliver a separate or dissenting opinion”.

2. The Judgement adopted by the majority of the Members of the Court, was as
follows: “Declares that, pursuant to Articles 5(3) and 34(6) of the Protocol,
read together, it does not have the jurisdiction to hear the Application filed by
Mr. Femi Falana against the African Union".

3. In that Judgement, | agree with the conclusion that the Court does not have
the jurisdiction to hear the Application filed by MR. FEMI FALANA against the
AFRICAN UNION.

4. My disagreement stems from the legal basis for said lack of jurisdiction, which
in my opinion, is not addressed in Articles 5(3) and 34(8) of the Protoco!
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5.

in fact, the id articles provide as follows, "The Court may entitle relevant
non-governmental organizations (NGOs) with observer status before the
Commission, and individuals to institute cases directly © “ore it, in accordance
with Article 34(6) of this Protocol” (Article 5 (3)); “At the time of the ratification
of this Protocol or at any time thereafter, the State shall make a declaration
accepting the competence of the Court to receive cases under Article 5(3) of
this Protocol. The Court shall not receive any petition under Article 5(3)
involving a State Party which has not made such a declaration™. {Article 34

(6)).

combined reading of the provisions above, points to the ~ it they
referred to applications filed by individuals or non-gove 1n organ 1 I8
against States parties, in which case, the question raised is whether the
Respondent State has made the declaration accepting the jurisdiction of the
Court to hear cases brought before it by individuals or non-governmental
organizations, whereas, the African Union is nerther a State nor a State party
to the Protocol and, consequently cannot make such declaration as provided
for in Artictes 5(3) and 34(6) of the Protocol.

For my part, | hold the view that the basic issue that needs to be resolved and
which would dictate subsequent action is one of ascertaining whether, as in
the instant case, non-State entities may be brought before the Court as
respondents

It is my opinion that the provisions of the Protocol as a whole and Articles 3,
30 and 34 {1, 4), in particular, show t' 1. the Rs ndent before this Court
can only be a State party. In that regard, the operative paragraph of the
Judgment, ought to have been as follows:

‘Declares, that in accordance w:th the Protocol only State parties may be
brought before the Court as respondents for allegations of Human Rights
violations and that, accordingly, the Court does not have th_ jurisdiction to

entertain the Application filed by Mr. FEMI FALANA against The AFRICAN
UNION".

Signed:

- J. MUTSINZ!, Judge

- R. ENOQO, Registrar
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the African Union or even against an Organ of the African Union (see my
separate opinions altached to the Judgments in the cases ol Michelot
Yogogombave v. The Republic of Senegal.  wu Mbozo'o Samuel v. The Pan
African  Parliament, the Convention Nationale des Svndicats du Secteur
Education (CONASYSED) v. The Republic of Gabon, Deltu International
Inmvestments S.A., MR. AGL de Lang and Mme. Lang v. The Republic of South
Africa, Emmanuel Joseph Uko v. The Republic of Sonth Africaa 1 Amir
Adam v. The Republic of Sudan, as well as myv dissenting opinion attached to

the decision in the Cuse of Ekollo Moundi . xandre v. The Republic of

Cameroon and the Federal Republic of Nigeriu).

3. In all cases where the jurisdiction ratione personae of the Court is
manilestly lacking, [ am indeed of the opinion that the Court should not proceed
with the judi  consideration of applications received by the Registry: such
applications should rather be processed administratively and rejected de plano
through a simple letter from the Registrar.

4. The Court has rendered decisions (which it tormally distinguishes from
“Judgments™) in most cases that it has considered to this day. whereas it had
formally acknowlcdged that it was “manifest”™ that #t lacked the junsdiction to

cntertain such applications (sce tor ° lance. Youssef Ababou v. The Kingdom of

Morocco  1ra. 12). Daniel Amare o Mulugeta Amare v. Mozambique Airlines

& Mozambique (para. 8). Ekollo Moundi Alexandre v. The Republic of

Cameroon and the Federal Republic of Nigeria (para. 10). Convention

Nationale des Syndicats du Secteur Education (CONASYSED) v. Republic of

Gabon (paras. 11 &12). Delta International Investments SA, Mr AGL de Lang
and Mme de Lang v. The Republic of South Africa (paras. 8 & 9). Emmanuel
Joseph Uko v. The Republic of South Africa (paras. 10 & 11) and Timan Amir
Adam v. The Republic of Sudan (paras. 8 & 9).)

5. On occasions, the Court had even admitted. in its own w [ that it was
“evident” that it “manifestly lacked the jurisdiction™ to entertain we applications
in question {see the English version of the Decisions on the Convention
Nationale des Syndicats du Secteur Education (CONASYSED) v. The Republic
of Gabon, (para. 11). Timan Amir Adam v. The Republic of Sudan (para. 8).
Delta International Inves s SA, Mr AGL de Lang ar ' " “ne %2 Lang v. The

Republic of South Africa (para. 8) and Emmanuel Joseph uko v. 1ne Republic of

South Africa (para. 10)).

' On the distinction made by the Court between a “Judgment™ d a “Decision”™, see
paragraphs 3. 4 and 5 ol'my dissenting opinion attached to the decision in the ¢ of Ekollo
Mo di Mexandre v. The Republic of Cameroon and the Federal Republic of Nigeria.

-
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circumstances of the case, an exclusively preliminary character™.” in other
words, when the Hague Court cannot rule on the objection without considering
the merits of the casc. l‘or purposes of interpretation and application of the
sceond sentence of Rule 32(3) of the Rules, the "not exclusively preliminary™
character of an objection could be used as a criteria by tb Court in deciding on
joining or incorporating its ruling on a preliminary objection in its decision on
the substantive case.

18.  In (he instant casc, and based on such a criteria, g joinder was nol
required as the Court could have ruled on the preliminary objections raised by
the African Union without delving into the merits of the case.  This clearly
cmer s a posteriori among the grounds for th judgment and specifically in
paragraph 73 wherein the Court held the opinion that, having concluded that it
does not have the junsdiction to hear the Application, “it docs not scem
necessary Lo examine the |...| merits of the case™.

19.  To cnsure strict compliance with the prescriptions ol Rule 52¢3) of the
Rules, Members of the Court ought therefore to have interrupted its proceedings

on the merits of the case as allowed by the above Rule, and pronounced itself

firstly on its jurisdiction and on the admissibility ol the Application. The main
consideration of the written® as well as all of (he oral submissions vught then to
have locused solely on the issue ol the jurisdiction of the Court and on the
admissibility of the Application.

20. The purpose in having a preliminary phase devoted to the consideration
of issues ol jurisdiction and admissibility is to avoid arguments on the merits as
long as issues regarding the jurisdiction ol the Court and the admissibility ol the
Application had not been reselved. Incidentally, holding such a preliminary
phase also allows for the avoidance of a dissenting opinton. which would
cventually be attached 1o the judgment, to deal with issues relating to the merits
ol (he case. It i1s only when an objection does not have an exclusively
preliminary character and when its consideration is joined to the consideration
ol the merits of the case that o dissenting opinion could deal with issucs relating
to the merits of the case: in such circumstances. consideration of the substantive

case is by definition necessary so as (o make a determination on matters of

jurisdiction and admissibility.

21.  In the light of the loregoing. it seems to me that the Court should revisit
Rule 52(3) ol the Rules and « 1ermine whether its prescriptions really meet the

" Rule 79¢9) of the Rules of Court.
* In its observations in reply 10 Mr. Falana's Application. the Alrican Union sctually delved
into the merits of the case even though it did raise preliminary objections.
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1. Wt th ajority judgment; regrettably, we are unab to
agree with it. ..e history of the case until the conclusion of the
hearing is set out in the majority judgment; there is no need to

yei 't here.

The Parties:

2. The Applicant:

T A is a Nigerian national, describing himself <5 a
human rights activist. He says he '  received some awards in
the field of human rights. He is a practicing lawyer, based in

Lagos, Federal Republic of N r

3. The Respondent:

The Respon ' nt is the African Union (the AU), established in
terms of Article 2 of the Constitutive Act of the African Union (the
Act). It comprises ¢ 35 in A ca, barring one. In terms of

Article 33, the Act replaces the Charter of the Organization of

\{/ |

1
(1)
1

W
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duties, and that it has capacily to m: tain its rights by

bringing internati.al ¢ in "

It iIs our view that the right to bring international claims
carries with it, as a natural legal consequence, the
capacity to be sued. We point out later th "¢ of the
duties imposed upon the Respondent, through the
Charter, is to protect human and peoples’ ri¢ such

obligation would mean nothing if it could not be
enforced against the Respondent.

8.1.2 After establishing the Respondent as a legal entity,
Member States went further and conferred certain
powers on it; these include the power to deal with the
pro’ ction of human rights on the Continent. Article
3(h) of the Act states the following as being one of the

Respondent’'s objectives, namely to: “Promote and

protect hurn « 0 peoples’ rights in accon ce with

1949, atp
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These powers can be conferred expressly by a
constitutive instrument, or may be implied.* Once so
empowered, the legal organization is able to carry out
the authorized duties and functions independently of the
Member States as it is a legal person. It is our view
that such has been the case here; accordingly, there
was no need to cite individual Member States, which is
also why Article 34(6) is not applicable.

One of the indic “ons that an international legal person
has been empowered to carry out certain functions
independen™ - of Member States is its capacity to take
decisions by majority.> Such a decision would therefore
bind even those Member States who voted against it.
In terms of Article 7(1) of the Act, tt F  >ondent does
take decisions by majority, consensus failing: “7he
Assembly shall take its decisions by consensus or,

failing which, by a two-third majority of member states

" Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, ICJ Reports 1996 n A6

atp.79
' The Law of

ions, p.72, Second Edition, N.D White. )

£ . -
9.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



of the Union. However, procedural matters, including
the q. stion whether a matter is one of procedure or
not, shall be decided by a sim, 2 majority”

8.1.4 As further indication that Respondent has t 2n
empowered to deal with human and peoples’ rights
issues itself, org 1s such as the African Commission on
Human and Peoples’ Rights (the ..uman Rights
Commission} and this Court, have been created within
it to enable it to carry out these duties. The
F pondent itself, and not Jividual mber  ates,
does for example, manage and conduct the election of
officials to thet organs; approves id _ ovides
budgets for  2ir activities relating to the protection of
human rights and receives periodic reports fi_ .. _iese
organs.

~ 1.5 As yet a further demonstration of the Respondent’s
jegal personality and that it has been empowered to

de ' with human rights issues itself, independently of

1

-10-
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guarar 2d by conventions, = s, re ns
and customs in force;

b) The right to be presume ~ innocent untif
proven guilty by a competent court or tribunal;

c) The right to defence, including the right to be
defended by counsel of his ct,

d) The right to be tried within a reasonable time
be re an impartial court or tribunal;

2. No one may be condemned for an act or omission
which did not constitute a legal punishable offence
at the time it was committed. No penally may [
inflicted for an offer.  for which no provi n 5
made at the time it was committed. Punishment is
personal and can be imposed only on the
offender.”

Article 26: “State FParties to the present Charter shall have the
duly to guarantee the independence of the Courts and

shall allow the establishment and improvement of

!

-17-
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“2. In the event of a dispute as to whether the Court has
Jurisdriction, the Court shall ¢ cide.”

13.4 In terms of the Protocol, the mandate of the Court is
therefore to protect iman rinhts; and its jurisdiction, which
itself decides upon, extends to all cases and disputes

concerning human rights.

14. Access to the Court: Article 5 of the Protocol de” mines as to

who can submit cases { e Court; for example the Human
Rights Commission, or a State Party. Article 5(3) further
provides: “The Ci may ent 2 relevant Non Governmental
organizations (NGOs) with observer status before the
Commission, and individuals to institute cases directly before it,
in accordance with a. =" ‘e 34(6) of the Pr. >c~'”

Article 34(6), in turn reads: “At the time of the ratification of this
Protocol or any tme thereafter, the State shall make a
declaration accepting the competence of the Court to receive

cases under Article 5(3) of this Protocol. The Cc*'~* ~+~" not

.

AN

i
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17.

since we are not dealing with two treaties, but with a treaty (the

Charter) and a mere protocol -~ i 7 (tt Protocoi).

Whether Article 34(6) should be declared null and void or set

aside.

Tk question arises whether this Court has the competence to
declare Article 34(6) of the Protocol null and void and/or to set
it aside. The Court is a creature of the Protocol and its
comp ": cies therefore derive from the Protocol. Determining
v ether or not Article 34(6} is inconsistent with the Charter is a
matter of inter| 3te which tr Court is therefore competent to
do in terms of Article 3(1) of the Protocol. So too, in holding that
this Court has jurisdiction to hear this application, the Court
derives its competence from Article 31  of the Protocol which
empowers it to decide whether or not it has jurisdiction in any
particular matter before it. In national jurisdi ons where the
constitution is the supreme law, any law inconsistent therewith
would be liable to be stt -k down by the Court, the latter deriving

Ny

A
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Sophia A.B. AKUFFO, Vice-President: .

Bernard M. NGOEPE, Judge: ...‘/:};\.QMH.-.W(..}[ ........................
Elsie N. THOMPSON, Jud( : ... Aol -

Done at Arusha, this 26" day of June, in the year Two Thousand and

Twelve in E-1lish and French, the English text being authoritative.
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